Challenges to Lease-Leaseback Agreements Continue in the Courts
of Appeal – Latest Decision Affirms Exemption from Competitive
Bidding Requirements.

In the latest of a line of cases challenging the legality of lease-leaseback arrangements, the First
District Court of Appeal has affirmed school districts’ use of lease-leaseback agreements in
contracting for construction or improvement of school facilities. The Mount Diablo Unified
School District entered into a lease-leaseback agreement with Taber Construction for the
modernization of five of its elementary schools and three of its middle schools. The agreement
included: (1) a master site lease (leasing portions of the eight school sites from the District to
Taber) and (2) a master facilities lease (leasing the property from Taber back to the District).
Under the agreement, Taber would lease the property from the District for $1 and then Taber
would lease the property back to the District. Payment of the leaseback fee cover the cost of the
construction project and title to the property vests in the District at the end of the lease term.
An advocacy group, California Taxpayers Action Network (“CTPA”), filed an action to
invalidate the lease-leaseback agreement. CTPA argued, among other things, that the agreement
was a “sham lease” and that a public bidding process is required for school construction projects.
The District and Taber argued that lease-leaseback agreements are exempt from the competitive
bidding process under Education Code section 17406. Education Code section 17406 (“Section
17406”) states that school districts may enter into a lease-leaseback arrangement “without
advertising for bids.”
The trial court agreed with the District and Taber and dismissed the lawsuit. CTPA appealed the
trial court’s decision. The Court of Appeal, however, determined that the trial court properly
dismissed CTPA’s claim that competitive bidding was required to enter into the lease-leaseback
agreement. The Court agreed that the “plain language” of Section 17406 excludes leaseleaseback transactions from competitive bidding requirements. In doing so, the Court rejected
the analysis in Davis v. Fresno Unified School District (2015) 237 Cal.App.4th 261. In Davis,
the Fifth District Court of Appeal held that only “genuine” leases qualify for exemption from the
competitive bid process under Section 17406. According to Davis, a “genuine” lease includes
contractor-financing components and requires the school district to actually use the premises as a
tenant during the term of the lease.
As its sister Courts of Appeal did in McGee v. Balfour Beatty Construction, LLC (2016) 247
Cal.App.4th 235 and Los Alamitos Unified School District v. Howard Contracting, Inc. (2014)
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229 Cal.App.4th 1222, the First District also declined to adopt the Davis analysis. “We decline
to follow Davis, which went far beyond the language of section 17406 in adopting ill-defined
additional factors to determine whether the lease-leaseback portion of a lease-leaseback
agreement is a ‘true’ lease and imposing a requirement that the contractor provide financing for
the project.”
California Taxpayers Action Network v. Taber Construction, Inc. (2017) __Cal.App.5th __

This article was written by Hengameh Safaei, Associate, from the Los Angeles office of Liebert Cassidy Whitmore.
Hengameh is a member of the firm’s Business and Facilities practice group which assists public agency clients in matters
including construction, contracts, purchase agreements and real property. Hengameh can be reached at (310) 981-2000 or
at hsafaei@lcwlegal.com. For more information regarding the update above or about our firm please visit our website at
http://www.lcwlegal.com, or contact one of our offices below.
To subscribe to this e-newsletter please visit: https://www.lcwlegal.com/

Liebert Cassidy Whitmore publishes the Business and Facilities Update as a service to our clients and other friends for
informational purposes only. It is not intended to be used as a substitute for specific legal advice or opinions and the
transmission of this information is not intended to create an attorney-client relationship between sender and receiver. You
should not act upon this information without seeking professional counsel.

6033 W. Century Blvd.
5th Floor
Los Angeles, CA 90045
(310) 981-2000

135 Main Street
7th Floor
San Francisco, CA 94105
(415) 512-3000

5250 North Palm Ave.
Suite 310
Fresno, CA 93704
(559) 256-7800

2
© Liebert Cassidy Whitmore

550 West C Street
Suite 620
San Diego, CA 92101
(619) 481-5900

400 Capitol Mall
Suite 1260
Sacramento, CA 95814
(916) 584-7000

