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Court Declined To Enjoin 
Termination Of Firefighters 
Who Didn’t Abide By COVID-19 
Vaccine Mandate. 

On August 18, 2021, the Los Angeles City Council 
adopted Ordinance No. 187134, requiring all current 
and future City of Los Angeles (City) employees to be 
fully vaccinated for COVID-19 by October 19, 2021, or 
request an exemption to the vaccine mandate based on 
a sincerely held religious belief or individual medical 
condition. 

On September 24, 2021, the Los Angeles Fire 
Department (Department) emailed all employees 
to notify them to report their vaccination status in 
compliance with the City’s vaccine mandate.  On 
October 14, 2021, the City issued a “Last, Best, and 
Final Offer” regarding any non-compliance.  This 
offer gave City employees who failed to timely comply 
with the vaccine requirement, and who were not 
seeking a medical or religious exemption, to comply 
by December 18, 2021, if they agreed to certain 
conditions, including bi-weekly testing at their own 
expense. Any employees who failed to show proof 
of vaccination by the new deadline would be subject 
to corrective action – involuntary separation from 
City employment, including placement on unpaid 
leave pending a Skelly conference on the proposed 
separation.  

In response, the Firefighters4Freedom Foundation 
(the Foundation) filed a lawsuit against the City. The 
Foundation is a non-profit organization representing 
firefighters who were placed on administrative leave 
for failing to comply with the vaccine mandate or to 

seek an exemption.  The Foundation alleged that the 
City’s actions violated the firefighters’ privacy and due 
process rights, among other claims. 

On November 16, 2021, the Foundation moved 
for a preliminary injunction to bar the City from 
terminating or placing any City firefighter on unpaid 
leave for non-compliance with the City’s vaccination 
mandate without first providing due process, including 
the right to a hearing before an impartial hearing 
officer under the Firefighters Procedural Bill of Rights 
Act (FBOR). 

In order to determine whether to issue a preliminary 
injunction, the trial court assessed: (i) the likelihood 
that the firefighters would prevail on the merits of 
their claims at trial; and (ii) the interim harm that the 
firefighters were likely to sustain if the injunction was 
denied as compared to the harm that the City was 
likely to incur if the preliminary injunction was issued.  
The trial court denied the motion, finding that the 
Foundation had not satisfied its burden of proof as to 
either factor.

The court found that the Foundation was unlikely 
to prevail on the merits of its claims at trial. The 
Foundation had not shown a due process violation 
because the firefighters had ample notice of the vaccine 
mandate and were placed on unpaid leave pending 
a Skelly meeting before their termination. The court 
found that this constituted adequate due process, 
particularly given the emergency COVID-19 created.

The court also found that the Foundation could not 
present sufficient evidence that the City Council 
abused its discretion in passing the vaccination 
mandate. The Foundation alleged that the City did not 
have sufficient evidence to declare a state of emergency 

covid-19
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due to COVID-19.  The Court disagreed, citing in part to evidence of how COVID-19 outbreaks in fire stations to 
upend daily life and threaten public safety.

The Foundation failed to show a violation of the unvaccinated firefighters’ privacy rights. Supervening public concerns 
– namely, the City’s goal to protect the City’s workforce and the public it serves from COVID-19 – clearly outweighed 
the firefighters’ privacy rights. The court also noted that none of the Foundation-represented firefighters had sought a 
religious or medical exemption. 

Lastly, the trial court found that the balance of harm weighed “overwhelmingly” against granting an injunction. 
The court acknowledged that while individual firefighters who were on unpaid leave incurred a “severe harm,” the 
COVID-19 deaths  significantly outweighed that monetary loss. The trial court acknowledged that there have been 
1,477,842 COVID-19 cases and 26,001 COVID-19 deaths to date in Los Angeles County, excluding cases and deaths 
in the cities of Long Beach and Pasadena. Based on the foregoing, the court denied the Foundation’s motion for 
preliminary injunction. 

Firefighters4Freedom Foundation v. City of Los Angeles, Case No. 21STCV34490 (Super. Ct. Cal. Dec. 21, 2021). 

Note: 
Because this is a trial court decision, it is not binding legal precedent on any parties other than the City of Los Angeles and its 
firefighters.  This decision does show how a court may rule on challenges to COVID-19 vaccine mandates. LCW attorneys monitor 
all vaccination decisions applicable to California employers and will provide an update on developments.

Public Sector 
Employment Law 
Annual Conference

We are back in person! 
Join us in San Francisco 
on February 3 - 4, 2022.

Register Here.

https://web.cvent.com/event/3c30d51b-0a68-4316-8284-363b08d1591c/summary?rt=SyqP62chKEewsYu_oQYvVw
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Template COVID-19 
Prevention Program (CPP) 
Updated December 2021

On December 16, 2021, the Occupational Safety and Health Standards Board (OSHSB) 
readopted an amended version of the Cal/OSHA COVID-19 Regulations (8 C.C.R. §§ 3205). 
The amendments will require that employers update their COVID-19 Prevention Programs 
(CPP) in order to protect the health and safety of the workplace in the manner that Cal/OSHA 
now requires.

The updated CPP template provides for each of the regulatory amendments in redline, so that 
employers understand the changes to the law, and provides commentary on the substantive 
amendments, so that employers better understand the implications of the regulatory changes 
and how those changes may affect their legal obligations and authority.

• If you are a Premium Liebert Library member, you can view and download the CPP directly 
with your membership.

• If you are a Basic Liebert Library member, you can only view the CPP as a PDF on the 
website.

• If you are a non-Liebert Library member, you can purchase the document here:  
https://www.lcwlegal.com/knowledge/template-covid-19-prevention-program-cpp-
updated-december-2021/

If you purchase the CPP, it will be sent as a redlined Word document version so that you can 
see the edits made in Track Changes. This will also be the case for Premium Liebert Library 
members who choose the “Download Document” option.

https://liebertlibrary.com/liebert-store/covid-19/template-covid-19-prevention-program-cpp-updated-december-2021/
https://liebertlibrary.com/liebert-store/covid-19/template-covid-19-prevention-program-cpp-updated-december-2021-2/
https://www.lcwlegal.com/knowledge/template-covid-19-prevention-program-cpp-updated-december-2021/
https://www.lcwlegal.com/knowledge/template-covid-19-prevention-program-cpp-updated-december-2021/
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discrimination

Comments About 
Employee’s Retirement 
Did Not Establish Any 
Claims.

ProTec is a San-Diego based company 
that provides services to homeowners’ 
associations.  In 2014, ProTec hired 
Laura Swirski as its Human Resources 
Manager.  Swirski was 53 years old. 

In August 2016, Swirski sent an 
email to ProTec managers stating 
that “leaders who don’t listen will 
eventually be surrounded by people 
who have nothing to say.”  A manager 
forwarded the email to another 
manager noting that “coworkers who 
don’t listen to (and do) what their 
boss asks them to do will be looking 
for another job.”  The manager 
inadvertently copied Swirski on the 
correspondence.  Swirski subsequently 
met with the manager privately 
and informed him that she was 
uncomfortable with his comments 
and felt threatened.  The manager 
apologized for his “transgression” and 
later sent the other ProTec managers 
two articles from Swirski explaining 
the importance of listening and 
building personal connections with 
employees. 

In January 2018, ProTec engaged a 
consultant to train certain employees 
to use an employee assessment tool.  

Swirski volunteered to train in the 
tool.  In response, ProTec’s Chief 
Financial Officer (CFO) asked Swirski 
how long she expected to remain 
working at ProTec.  Following the 
CFO’s inquiry, Swirski emailed the 
executive team noting that she had 
no plans to retire and wanted to 
work at ProtTec for a long time.   The 
CFO later told Swirski that she did 
not mean to offend her or imply that 
the question was at all age-related.  
Swirski ultimately received the 
training. 

Following this incident, ProTec 
employees made other comments 
about Swirski that she believed 
were age-related.  For example, 
the consultant noted that it was 
“unknown” how long Swirski would 
remain working at ProtTec at a 
company retreat.  In addition, other 
managers made a joke about Swirski’s 
lack of technological proficiency. One 
manager transferred the responsibility 
of maintaining an Excel spreadsheet 
with a company staffing plan to his 
executive assistant because she was 
“younger and better at technology.”  
Swirski also heard some managers 
make comments that certain potential 
employees were “too old” or “fat” to 
climb ladders or do other physical 
work required of a technician.  
Afterwards, Swirski believed that 
managers began discussing human 
resources issues with employees other 
than Swirski. 

In August 2019, a former employee 
made claims of sexual harassment and 
fraud against ProTec.  Swirski was the 
main point of contact between ProTec 
and its employment attorney, but she 
felt that managers were undermining 
her by interfering in the lawsuit.  
Also during this time, a manager 
informed Swirski that employees were 
complaining that she was receiving 
special treatment for being allowed to 
bring her dog to the office.  On three 
occasions, the manager told Swirski 
that she could have a good retirement 
by taking her dog to hospitals and 
retirement homes as a therapy dog.  
On October 28, 2019, Swirski gave 
ProTec her letter of resignation. 
She was 59 years old.  ProTec hired 
Barbara Jimenez, age 52, to replace 
Swirski. 

After her resignation. Swirski 
initiated a lawsuit against ProTec 
alleging, among other claims, 
age discrimination, hostile work 
environment, retaliation, and failure 
to prevent retaliation and harassment. 
ProTec moved for judgment in its 
favor.

First, the court found that there was 
no evidence of any age discrimination.  
The comments about Swirski’s 
retirement did not reference her age 
and appeared to be discrete, isolated 
remarks.  Further, the comments 
about her technological proficiency 
were not clearly motivated by age-
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& harassment
related animus, but rather were made 
in relation to her Excel spreadsheet 
skills or lack thereof.  The court also 
found that there was insufficient 
evidence that the comments 
about hiring “old” people for the 
technician position were motivated 
by discriminatory intent instead of 
safety concerns related to performing 
manual labor. Finally, the court 
reasoned that Swirski could not 
show that  a substantially younger 
employee replaced her.  Jimenez was 
52 years old; a protected age and only 
seven years younger than Swirski.  
Thus, the court concluded that, at 
most, Swirski’s evidence showed 
the frustrating and uncomfortable 
interactions with coworkers that 
permeate any workplace.

Second, Swirski cited four  incidents 
that she argued created hostile work 
conditions: 1) the August 2016 email 
in which the manager wrote that 
“coworkers who don’t listen to (and 
do) what their boss asks them to do 
will soon be looking for another job; 
2) the January 2018 comment about 
how long Swirski expected to remain 
working at ProTec; 3) the comment 
at the company retreat about how 
much longer Swirski intended to 
work at ProTec; and 4) the comments 
that a potential employees were “too 
old” or “too fat” for certain positions.  
She also suggested that the comments 
made to her about her technology 
proficiency and her dog lent to this 

hostile work environment (HWE). 
The court noted that only one of 
these comments actually referenced 
Swirski’s age, and they were not 
sufficient to support an inference 
of harassment since they were not 
severe or pervasive.  Instead, these 
were sporadic and isolated comments 
that could not rise to the level of an 
HWE. 

Third, the court concluded that 
Swirski also could not establish her 
retaliation claims. Swirski could not 
demonstrate that she participated 
in protected activity, a necessary 
element of a retaliation claim.  
Swirski never complained about 
age discrimination to an outside 
agency during her employment, nor 
did she inform anyone in ProTec’s 
management.   The court noted 
that complaints about personal 
grievances, or vague or conclusory 
remarks, do not put an employer on 
notice as to what conduct it should 
investigate, and are not sufficient to 
be protected activity.  In addition, 
even if Swirski could establish any 
protected activity, she still did not 
present any evidence of a causal 
connection between her complaints 
and her alleged constructive 
discharge.

Finally, because Swirski could 
not establish her harassment 
or retaliation claims, the court 
determined that her failure to 
prevent retaliation and harassment 
claim also failed. 

For these reasons, the court entered 
judgment in ProTec’s favor on 
Swirski’s claims. 

Swirski v. ProTec Building Services, Inc., 
2021 WL 5771222 (S.D. Cal. Dec. 6, 
2021). 

Note: 
This is a district court case that has 
not been appealed to date.   Case 
law is clear that an employee cannot 
maintain a failure to prevent claim if 
he or she has not been discriminated 
against or harassed.
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On March 25, 2019, the County produced an index 
of the 42,582 emails and asked Getz to narrow 
his focus to describe identifiable public records 
relevant to his inquiry.  The index identified the 
sender, recipient, subject, date and whether the 
email had an attachment.  Unlike the prior index, 
the emails were not readable; the index contained 
no hyperlinked text.  Getz responded that having 
reviewed the index, he could not find a way to 
reduce his request because the information he 
sought seemed to be prevalent throughout the 
index.   He also reiterated his request that the 
42,582 emails be produced without further delay.  
The County did not respond. 

On April 2, 2019, Getz submitted another CPRA 
request to the County for all records from April 
2, 2018 to April 2, 2019 pertaining to the district 
attorney’s efforts to review a misdemeanor Getz 
allegedly committed but for which he was never 
charged. The County acknowledged receipt of 
the request and noted “to the extent there are 
records responsive to this request with the District 
Attorney’s Office, they are not provided because 
they are records in investigatory files and those 
records are completely exempt from disclosure 
under California Government Code 6245(f).” Getz 
replied that since the statute of limitations had 
run on the charge, the exemption did not apply 
because there was no prospect of law enforcement. 
The County did not respond further.

Getz then filed a petition for writ of mandate 
directing the County to produce the records he 
requested on both August 28, 2019 and April 2, 
2019.  The trial court denied Getz’s petition on the 
grounds that his request for emails was overbroad, 
and the district attorney had met its burden of 
demonstrating that the documents related to the 
misdemeanor investigation were exempt.  Getz 
appealed.

The California Court of Appeal disagreed with 
the trial court’s finding that the request for 
emails was “overbroad and unduly burdensome”.  
Records requests always impose some burden on 
government agencies, but an agency is obligated 
to comply so long as the records can be located 
with reasonable effort.  The court concluded 
that because the County had already located and 
indexed the 42,582 emails without objection, the 
County had demonstrated that the records could 

County Ordered To Produce 
42,582 Emails Spanning Six 
Years.

Dean Getz is a member of the Serrano El Dorado 
Owners Association (Serrano).  The place where 
he lives was developed and managed by Parker 
Development Company (Parker).  On March 29, 
2018, Getz submitted a request to the County 
of El Dorado under California Public Records 
Act (CPRA) Getz wanted records regarding 
the County’s contacts with Serrano and Parker.  
Getz initially requested all “development 
plans, proposals, reports and applicable 
correspondence including electronic (e.g. email) 
records” between the County and any other party 
pertaining to the planned development.  

In response, the County used software and 
search terms to locate potential records. A 
County employee reviewed each document to 
determine the responsiveness to the request.  
The employee also worked with county counsel 
to review the responsive records for records that 
could be withheld due to attorney client privilege 
or work product.  The County then produced 
an index of responsive documents, including 
emails, on a CD with hyperlinks to the texts of 
the emails or documents.

After reviewing the CD, Getz believed that the 
County did not produce all responsive records.  
On August 1, 2018, Getz submitted another 
CPRA request seeking all emails between the 
County and anyone with email domains from 
Serrano, Parker, and two other businesses – a 
law firm and a political consulting firm – dating 
back to January 1, 2013.  On August 28, 2018, the 
County notified Getz that approximately 47,000 
emails were potentially responsive to the request, 
of which 42,582 were newly identified.  The 
County estimated it would take 40 to 50 business 
days to review and sort responsive records.  As a 
result, the County asked Getz to “further refine” 
his request to allow for a more focused search 
and to reduce the County’s burden in reviewing 
the responsive records.  Getz responded that he 
did not believe he was required to narrow the 
focus of the request and that the County was 
required to produce all requested documents. pu
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be located with reasonable effort and the volume of material was not unmanageable.

Further, the court found that the County failed to provide sufficient evidence that it would be required to review all 
42,852 emails to determine which of those emails were responsive.  Getz’s request was simply for all emails between 
the County and the several domain names he provided, and the County’s search identified 42,852 emails that met 
those criteria.  There was no evidence that those emails contained anything but County business with those entities, 
as opposed to primarily personal matters between employees of those entities.  

The County also argued that some of the requested documents were drafts that need not be disclosed under 
Government Code Section 6254(a).  The court disagreed.  In order for a document to be withheld as a draft, the 
County had to prove:  1) the record sought is a preliminary draft, note, or memorandum; (2) the record is not 
retained by the public agency in the ordinary course of business; and (3) the public interest in withholding the draft 
must clearly outweigh the public interest in disclosure.  The court found that the County did not provide evidence 
those criteria were met.

The court also disagreed with the County’s contention that all of the emails with the law firm domain name had to 
be reviewed for attorney-client privilege.   The court found that the County’s privilege argument: only extended to 
a discrete subset of the e-mails requested; failed to identify any specific privileged e-mails or documents; and was 
equivocal regarding whether any privileged e-mails or documents even existed.  The court noted that only emails 
with the law firm or specifically referencing County legal matters would need to be reviewed for attorney-client 
privilege.

The Court of Appeal agreed that the County did not need to provide records related Getz’s alleged involvement 
in filing a false police report.  Government Code Section 6254(f) allows public agencies to withhold records of 
“investigations conducted by . . . any state or local police agency” or “any investigatory or security files complied 
by any state or local police agency… for correctional, law enforcement, or licensing purposes.”  Because Getz was 
investigated for allegedly filing a false police report, the trial court properly denied Getz’s request for documents 
related to the district attorney’s review of the investigation.  

The Court of Appeal thus directed the County to produce the text of emails and any attachments on the County’s 
index of 42,852 emails and pay Getz’s costs and reasonable attorneys’ fees.

Getz v. Superior Ct. of El Dorado Cty., 2021 WL 5879194 (Cal. Ct. App. Nov. 17, 2021).

Note: 
The Court of Appeal acknowledged that digital communications produce an enormous volume of public records, but also 
noted that computer software makes those records easier to produce.  The County’s ability to provide an index of the 42,582 
emails indicated that Getz’s request was not “overbroad and unduly burdensome”, because the County had already located and 
indexed the responsive documents using the criteria in Getz’s request.  

new
to the 

Firm!

Jennifer Puza is an Associate in the Sacramento office where she advises 
clients in matters pertaining to labor and employment law.  She has 
experience conducting investigations into allegations of discrimination, hostile 
work environment, and harassment and advises clients on FMLA and CFRA 
matters, and works with clients on employee discipline, wage and hour laws, 
and bargaining unit grievances. 

La Rita R. Turner is an Associate in the Los Angeles office where she is an 
experienced litigator and has handled FEHA, whistleblower retaliation, wage 
and hour claims, and class actions in state and federal courts. 

https://www.lcwlegal.com/people/jennifer-a-puza/
https://www.lcwlegal.com/people/la-rita-r-turner/
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wrongful
termination

Chief Deputy Who Campaigned 
On Stopping Extramarital Sexual 
Relationships In The Department 
Loses The First Round On His 
Wrongful Discharge Claim.

In 2018, Justin Fleeman, then a Chief Deputy with the Kern 
County (County) Sheriff ’s Department (Department), ran 
for election for County Sheriff. One of Fleeman’s campaign 
messages was that he would stop Department employees 
from having extramarital sexual relationships with other 
employees, among other types of conduct that Fleeman 
deemed inappropriate. During his campaign, Fleeman spoke 
of a Department employee having a sexual relationship with 
another employee’s spouse. 

Following Fleeman’s election defeat, the Department placed 
Fleeman on administrative leave pending an investigation 
into some of his campaign statements.  On February 
28, 2019, Fleeman filed a tort claim against the County 
regarding his placement on leave. On March 6, 2019, the 
County rejected Fleeman’s tort claim.  

The Department’s investigation determined that Fleeman’s 
campaign statements amounted to an improper disclosure of 
confidential information about the Department employee. 
Based in part on this finding, the Department terminated 
Fleeman.  Following his termination, Fleeman filed a second 
tort claim, alleging that he was improperly investigated 
and terminated because of his campaign statements.  On 
September 25, 2019, the County rejected Fleeman’s second 
tort claim. 

Thereafter, Fleeman filed suit against the County for 
wrongful termination in violation of Labor Code Section 
232.5, among other claims. Under Labor Code Section 
232.5, an employer may not discharge, formally discipline, 

or otherwise discriminate against an employee who discloses 
information about the employer’s “working conditions.”

Under the Government Claims Act (Act), any claim for 
personal injury must include the “date, place and other 
circumstances of the occurrence or transaction which gave 
rise to the claim.”  The County moved to dismiss Fleeman’s 
wrongful termination claim on the grounds that the two 
government tort claims Fleeman presented failed to provide 
adequate notice of a Labor Code Section 232.5 claim 
because they: (i) did not notify the County of Fleeman’s 
allegation that he was improperly terminated for disclosing 
information about “workplace conditions”; and (ii) failed to 
identify Labor Code Section 232.5 as the state law at issue.  
The district court disagreed, noting that Fleeman’s second 
tort claim put the County notice of the act (his termination) 
and the relevant circumstances surrounding that act, namely 
that Fleeman had shared with the public his concerns about 
Department employees’ sexual conduct. 

The County also moved to dismiss Fleeman’s wrongful 
termination claim on the ground that Fleeman failed to 
state a cognizable claim under Labor Code Section 232.5.  
Fleeman failed to identify the “workplace condition” related 
to the sexual conduct. The district court agreed, noting 
that although Fleeman’s complaint alleged that he disclosed 
allegedly improper sexual behavior, he did not cite to any 
County policy that addressed such behavior.  The district 
court granted the County’s motion to dismiss Fleeman’s 
wrongful termination claim, but granted Fleeman the 
opportunity to try again to state a claim under Labor Code 
Section 232.5. 

Fleeman v. Cty. of Kern, 2021 WL 5514498 (E. D. Cal. Nov. 24, 
2021) – unpublished. 

Note: 
As this decision shows, a government tort claim does not have 
to specifically identify the alleged statutory violation, but merely 
needs to put an agency on notice of the act giving rise to the 
claim and the circumstances surrounding that act. 
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Did You 
Know...?

• On December 13, 2021, the California Department of Public 
Health (CDPH) issued updated guidance concerning the use 
of face coverings. The guidance requires that all individuals, 
regardless of their vaccination status, wear face coverings while 
in indoor public settings between December 15, 2021 and 
January 15, 2022. 

• On December 14, 2021, the U.S. Equal Employment 
Opportunity Commission (EEOC) released guidance 
clarifying the circumstances under which a COVID-19 case 
may constitute a disability under federal equal employment 
opportunity laws, including the Americans with Disabilities 
Act (ADA) and the Rehabilitation Act. The EEOC guidance 
provides that the ADA’s existing three-part definition for 
“disability” applies to COVID-19 as it does to other health and 
medical conditions. Specifically, an employer should consider 
an applicant or employee who has COVID-19, or who has 
recovered from COVID-19 as disabled if they satisfy one or 
more of the following three criteria: 1) “Actual” Disability; 2) 
“Record of ” a Disability; and 3) “Regarded as” an Individual 
with a Disability. 

• On December 16, 2021, the Occupational Safety and Health 
Standards Board (OSHSB) adopted a number of amendments 
to the Emergency Temporary Standards (Cal/OSHA COVID-19 
Regulations) including several amendments to regulatory 
definitions, such as the definitions for “COVID-19 test,” “face 
covering,” and “worksite.”

Whether you are looking to impress your 
colleagues or just want to learn more about the 

law, LCW has your back! Use and share these 
fun legal facts about various topics in labor and 

employment law.

Consortium Seminars Webinars

For more information on some of our upcoming 
events and trainings, click on the icons below:

https://www.lcwlegal.com/events-and-training/consortiums
https://www.lcwlegal.com/events-and-training/seminar/
https://www.lcwlegal.com/events-and-training/webinar/
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qualified

immunity

Officer Gets Qualified Immunity 
For Acting On Content Of 
Reporter’s Speech During Protest.

In June 2019, the Spokane Public Library hosted a 
children’s book reading event called “Drag Queen Story 
Hour.”  The event proved to be controversial, and drew 
protesters to the library.  The police separated 150 
protesters and 300 counterprotesters into two zones near 
the library.

Afshin Yaghtin, both the editor in chief and a journalist 
for Saved Magazine (Saved), sought to cover the event.  
He wore his press badge, and he identified himself to 
police officers as a member of the press.  Yaghtin alleged 
he was assigned a police “detail” to accompany him 
through a crowd of counterprotesters to the library 
entrance.  One Spokane police officer, Kevin Vaughn, 
warned Yaghtin that he would be subject to arrest if he 
started “engaging people” or caused “a problem.” 

While Yaghtin was walking through the counterprotest 
zone, he began to converse with a counterprotester 
who asked him whether he was the person who had 
previously advocated for the execution of gay people.  
When Yaghtin responded “No that is what the Bible 
says,” an unidentified officer, Officer Doe, told Yaghtin 
he was not exercising his press rights and was instead 
engaging the counterprotester.  Yaghtin responded that 
he was “asked a question” and “was there to comply.”  
Officer Doe then directed the counterprotesters to get 
out of the way and let Yaghtin continue to move through 
the zone. 

In August 2020, after amending their complaint, Yaghtin 
and Saved filed a lawsuit against the Spokane Police 
Department, the Department’s Chief of Police, and 
Officer Doe for violations of their First Amendment 
rights.  Yaghtin and Saved contended that the police 
officers violated their right to freedom of the press 
when Officer Doe monitored Yaghtin’s communications 
and intervened in the conversation between Yaghtin 
and a counterprotester.  They also alleged that the City 
adopted the officer’s actions as policy “through silent 
acquiescence.” The district court dismissed the lawsuit.  
Yaghtin and Saved appealed. 

On appeal, Yaghtin and Saved argued that  Officer Doe 
was not entitled to qualified immunity.  The Ninth 
Circuit panel disagreed.  Qualified immunity shields 
government officials who perform discretionary 
functions from liability for civil damages.  To get 
this immunity, the government has to show that its 
employee’s conduct does not violate clearly established 
statutory or constitutional rights of which a reasonable 
person would have known.    

Courts use a two-prong test to determine whether a 
police officer is entitled to qualified immunity: 1) was 
there  a violation of a constitutional right; and 2) was 
that right was clearly established at the time of the 
officer’s alleged misconduct.  The panel concluded that, 
the second prong was dispositive. The panel was not 
aware of any precedent that would alert Officer Doe that 
his actions violated clearly established First Amendment 
law.  Considering the lack of any precedent to the 
contrary, it was reasonable for Officer Doe to believe 
that it was lawful for him to examine the substance of 
Yaghtin’s speech in order to enforce the separate protest 
zone policy.
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Further, the panel rejected Yaghtin and Saved’s argument that the district court erred in dismissing their First 
Amendment claim against the Spokane Police Department.  The panel reasoned that even assuming Spokane police 
officers violated Yaghtin’s First Amendment rights, nothing in the complaint indicated any Police Department 
policy, custom, or practice leading to that violation.  The Ninth Circuit noted that there was no case law supporting 
their theory that a city’s silence about a single incident could support the finding of a city-wide custom. Instead, it 
determined that Yaghtin’s allegations amounted to no more than an “isolated or sporadic incident” that could not 
form the basis of liability. 

Saved Magazine. v. Spokane Police Dep’t, 19 F.4th 1193 (9th Cir. 2021).

Note:  
The basis for the “clearly established” prong of the qualified immunity from suit test is fairness; it would be unfair to hold 
government officials to a rule that reasonable people were not aware of at the time.

https://www.calpublicagencylaboremploymentblog.com/tips-from-the-table/tips-from-the-table-what-can-ground-rules-do-for-you/
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Members of Liebert Cassidy Whitmore’s employment relations consortiums may speak directly to an LCW attorney free 
of charge regarding questions that are not related to ongoing legal matters that LCW is handling for the agency, or that 
do not require in-depth research, document review, or written opinions.  Consortium call questions run the gamut of 
topics, from leaves of absence to employment applications, disciplinary concerns to disability accommodations, labor 
relations issues and more.  This feature describes an interesting consortium call and how the question was answered.  

We will protect the confidentiality of client communications with LCW attorneys by changing or omitting details. 

Consortium 
Call Of 

The Month
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A city called to inquire whether there were any 
risks with requiring a DMV records check for all 

job applicants (not just individuals applying for 
driving-related jobs). 

First, all pre-employment tests must be job-
related and consistent with business necessity. 
(2 Cal.Code Regs Section 11017(a).) A test is 
consistent with business necessity if the agency 
can prove that the test is necessary for its safe 
and efficient operations.  As a result, a DMV 
check would not be appropriate for an applicant 
who was applying for a no-driving job.   

Second, Government Code Section 12952 
prohibits California employers with five or 
more employees from asking applicants to 
disclose conviction information until after 
the employer has made a conditional offer of 
employment.  Because a DMV records check 
may contain information related to a conviction 
(i.e., a driving under the influence conviction), 
the best practice would be to wait to run the 
check until after a conditional offer. 

Question:

Answer:
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On The
Blog

Key Points for HR and Risk Managers on Addressing 
COVID-19 in the Workplace

By: Daniel Seitz

Over the last two years, Human Resources professionals and Risk Managers have contended with a host 
of novel issues raised by the COVID-19 pandemic. This blog post presents a broad overview of some of 
the more prominent issues related to COVID-19 in an effort to provide some clarity and perspective to 
California employers. Liebert Cassidy Whitmore regularly writes on these and related issues. Keep an eye on 
future blog posts for more information.

Monitoring Updates at Every Level of Government
COVID-19-related guidance and requirements can be difficult to track. Changes occur so quickly that they 
often leave employers scrambling to catch up. Employers can strengthen their ability to track updates by 
familiarizing themselves with the main sources of guidance and requirements.

State Guidance and Requirements
For most California employers, changes at the state level will be the most important developments to 
monitor. Many developments will come from one of four sources: regulations from the Division of 
Occupational Safety and Health (also known as Cal/OSHA); Health Officer Orders and Guidance from 
the California Department of Public Health (“CDPH”); Executive Orders from the Governor; and new 
legislation from the California Legislature.

Cal/OSHA’s COVID-19 Emergency Temporary Standard (“ETS”) (8 C.C.R. § 3205, et seq.) has provided 
a relatively consistent set of COVID-19-related regulations. It outlines workplace requirements that apply 
to most public and private employers, all of which are designed to prevent the spread of COVID-19. The 
Occupational Safety and Health Appeals Board (“OSHSB”) has amended the Cal/OSHA ETS from time 
to time, in order to address changes in the pandemic. Employers can monitor the meeting schedule and 
agendas of the OSHSB for proposed changes to Cal/OSHA’s ETS. The OSHSB adopted the most recent 
amendments on December 16, 2021. Readers can find an overview of those changes here.

https://www.lcwlegal.com/people/daniel-seitz/
https://www.dir.ca.gov/oshab/meetings.htm#current
https://www.lcwlegal.com/news/oshsb-adopts-regulatory-amendments-to-the-covid-19-emergency-temporary-standards/
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The COVID-19 pandemic has led to several short-term Executive Orders and legislative bills. Employers 
may check both authorities directly through online sources. LCW also monitors and announces 
significant changes through its labor and employment blog and Special Bulletins.

CDPH Health Officer Orders and guidance are also available online. Most recently, the CDPH updated 
its Guidance for the Use of Face Coverings, which requires all individuals to wear face coverings while 
indoors from December 15, 2021 to at least January 15, 2022 (subject to a few exceptions). Readers will 
find more information on the updated CDPH face covering requirements here. Although the CDPH 
called its update “guidance,” the changes are mandatory due to its June 11, 2021 Health Officer Order. 
The June 11 Order requires all individuals to follow CDPH’s face covering guidance, including its most 
recent iteration. When reading CDPH orders and guidance, employers should check the orders currently 
in effect to see whether they change the applicability of related guidance.

Local Guidance and Requirements
Once an employer reviews state-level guidance or requirements, it should check local authorities for 
further information. In many jurisdictions, this will mean checking the local health department for 
Health Officer Orders or COVID-19-related guidance. Local requirements can supplement – but cannot 
contradict – state requirements. For example, the August 5, 2021 CDPH Order requires employees in a 
number of healthcare fields to become vaccinated against COVID-19. Shortly afterward, the Los Angeles 
County Department of Public Health (“LACDPH”) issued a local Health Officer Order expanding the 
categories of healthcare workers who must be vaccinated. Employers within Los Angeles County must 
follow both the state and local orders. As a general rule, agencies should identify their local authorities 
and track updates that may supplement state-level requirements.

Federal Guidance and Requirements
The Centers for Disease Control and Prevention (“CDC”) has provided the most common source of 
federal guidance. Employers should check CDC guidance regularly, because many other authorities cite 
to the CDC directly or design their own guidance and requirements based on information from the 
CDC.

Congress has produced a number of laws to address the COVID-19 pandemic. It has dedicated an 
unprecedented level of funding to offset pandemic impacts. The President has also taken steps to address 
the pandemic. Most recently, he instructed the federal Occupational Safety and Health Administration 
(“OSHA”) to issue its own Emergency Temporary Standard that would require vaccination or testing 
for many employers nationwide. Federal OSHA’s Emergency Temporary Standard (“ETS”) recently 
withstood challenge in the Sixth Circuit Court of Appeals. OSHA will begin enforcing the COVID-19 
ETS on January 10, 2022, further legal challenges notwithstanding. LCW monitors new and proposed 
federal legislation and regulations closely. Employers can refer to LCW’s Special Bulletins and newsletters 
for COVID-19-related federal updates.

Implementing Vaccine Requirements
Existing law does not prohibit employers from implementing a COVID-19 vaccine mandate. However, the 
process still involves certain considerations and requirements. First, employers should record the vaccine 
mandate in a written policy. Written policies promote even and consistent application. An effective vaccine 
mandate should also give employees time to comply with vaccination requirements, as well as describe 
methods for seeking accommodation. If employers adopt a vaccine mandate for applicants, they should 
make the requirement clear from the outset and should not ask an applicant’s vaccination status until they 
have extended a conditional offer for employment.

https://www.calpublicagencylaboremploymentblog.com/
https://www.lcwlegal.com/newsroom/
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/Guidance.aspx
https://www.lcwlegal.com/news/cdph-issues-statewide-mask-mandate-effective-december-15-2021/
https://www.cdc.gov/coronavirus/2019-ncov/index.html
https://www.osha.gov/coronavirus/ets2


18 • Los Angeles • San Francisco • Fresno • San Diego • Sacramento •

Employers must also engage in effects bargaining with employee representative organizations. Effects 
bargaining may cover issues like the timing of the requirement, how long employees have to come into 
compliance, how exemptions to a vaccine mandate will be evaluated by the employer, and how discipline 
will be applied.

While current definitions of the term “fully vaccinated” do not include taking booster shots, employers 
should monitor the CDC and CDPH in case definitions change and boosters are needed. If that happens, 
employers will need to update existing vaccine mandates to account for boosters.

Religious Accommodations to Vaccine Requirements
Title VII of the Civil Rights Act of 1964 and the California Fair Employment and Housing Act (“FEHA”) 
protect employees’ religious beliefs at the federal and state levels. In the past, employers received religious 
accommodation requests infrequently when compared to requests for accommodation based on other 
characteristics, such as disability. Recently, employers have received increasing numbers of religious 
accommodation requests in response to COVID-19 vaccine mandates.

Once the employer becomes aware that a conflict exists between an employee’s religious belief, observance, 
or practice and a job requirement (e.g., vaccination against COVID-19), the employer is obligated to 
evaluate a potential reasonable accommodation. California regulations and federal guidance describe that 
an accommodation is reasonable if it eliminates the conflict between the employee’s religious belief and the 
job requirement. Under both Title VII and the FEHA, an employer is obligated to consider all potential 
reasonable accommodations; although, the employer need not offer the specific accommodation that the 
employee requested. An employer is excused from its obligation to accommodate only if it can show that 
any potential accommodation would impose an undue hardship. (Note, Title VII and the FEHA define 
“undue hardship” differently. Employers should consider consulting legal counsel before denying a religious 
accommodation request on the basis that it imposes an undue hardship.)

Employers that receive religious accommodation requests should approach each request as an 
individualized inquiry. Employers have an obligation to engage employees in an interactive process with the 
goal of identifying a reasonable accommodation.

Ongoing Duty to Exclude from the Workplace
The Cal/OSHA ETS requires employers to exclude employees from the physical workplace when an 
employee either has COVID-19 (positive test, positive diagnosis, or ordered to isolate) or has a close contact 
exposure with someone who has COVID-19 (was within 6 feet of a person with COVID-19 for a cumulative 
15 minutes in any 24-hour period). The Cal/OSHA ETS also requires employers to maintain the excluded 
employee’s compensation, seniority, and benefits while excluded.
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There are several exceptions to the exclusion requirement. If an employer can show that the employee’s 
close contact exposure was not work-related, then it does not need to maintain compensation, seniority, or 
benefits while the employee is excluded. The employer also has no obligation where the employee received 
disability payments or was covered by workers’ compensation and received temporary disability. Separately, 
an employee who had a close contact exposure need not be excluded from the workplace at all if the 
employee meets one of several, enumerated exceptions.

Through September 30, 2021, California required employers to provide up to 80 hours of Supplemental 
Paid Sick Leave (“SPSL”) to employees for COVID-19-related reasons. Employers often used SPSL to 
compensate employees who were excluded from the workplace under the Cal/OSHA ETS. However, the 
expiration of SPSL had no effect on the obligation to compensate excluded employees under the Cal/
OSHA ETS. The obligations of the ETS are still effective. If an employer does not have another source 
of compensation available to an excluded employee, it is still obligated to maintain the employee’s 
compensation, seniority, and benefits unless an exception from the Cal/OSHA ETS applies.

Teleworking Considerations
Many employers relied on remote work, or “telework,” arrangements to survive the initial disruption 
caused by the pandemic. Now that telework has proven in many circumstances to be a viable option, 
some employers are evaluating expanded teleworking policies (some permanent and some on a trial 
basis). Employers that do so should consider designing the policy so that the employer retains discretion 
rather than making telework a guaranteed benefit. Certain jobs are better suited for to teleworking, while 
others are poorly suited or incompatible to telework. Additionally, conditions or job demands may change 
and may affect the practicality of teleworking arrangements. Employers should also consider potential 
obligations to compensate employees under Labor Code section 2802, on indemnification for expenditures, 
which may arise from telework arrangements. This is particularly true if teleworking is required.

Conclusion
As many HR specialists and risk managers have learned, the COVID-19 pandemic presents an ongoing 
challenge to remain current with applicable laws. Luckily, employers need not handle the shifting challenges 
alone. Experienced counsel can help employers meet the various demands created by COVID-19.

Click here to visit our blog!

https://www.calpublicagencylaboremploymentblog.com/uncategorized/key-points-for-hr-and-risk-managers-on-addressing-covid-19-in-the-workplace/


Liebert Cassidy Whitmore


