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FIRST AMENDMENT
Court Upholds Penal Code Section 148.6 Advisory Against Making False 
Complaints.

California law requires law enforcement agencies to investigate complaints against 
peace officers. (Pen. Code, Section 832.5, subd. (a)(1)).  To prevent individuals 
from making false complaints against officers, the Legislature enacted Penal Code 
Section 148.6, which makes it a misdemeanor for anyone to knowingly file a false 
misconduct complaint against a peace officer.  Section 148.6 also requires law 
enforcement agencies to require those who want to file complaints against officers 
to sign an advisory that warns that knowingly filing a false complaint may result in 
criminal prosecution. 

In 2000, the U.S. sued the City of Los Angeles alleging the City had failed to 
implement appropriate management practices which resulted in a pattern or 
practice of unconstitutional conduct that deprives persons of rights, privileges, 
or immunities under the U.S. Constitution or laws.  To resolve this lawsuit, the 
U.S. and the City signed a decree in which the City agreed to receive anonymous 
complaints and to “prohibit officers from asking or requiring a potential 
complainant to sign any form that in any manner limits . . . the ability of a civilian 
to file a police complaint with the [Department] or any other entity.”  In compliance 
with the decree, the City did not require any complainants to sign the Penal Code 
Section 148.6 advisory.

In 2002, the California Supreme Court upheld Section 148.6 against a challenge that 
the statute was an impermissible content-based speech restriction under the First 
Amendment to the U.S. Constitution. (People v. Stanistreet (2002) 29 Cal.4th 497).

In 2005, however, the U.S. Court of Appeals for the Ninth Circuit ruled that Section 
148.6 was an impermissible viewpoint-based speech restriction because the statute 
criminalized only false statements that accused a peace officer of misconduct, and 
not false statements in support of an officer. (Chaker v. Crogan (9th Cir. 2005) 428 
F.3d 1215).

Although the consent decree ended in 2013, the City continued to accept 
anonymous complaints and did not require complainants to sign the Section 148.6 
advisory.  As a result, in 2017 the L.A. Police Protective League, a professional 
organization, filed a lawsuit against the City seeking a declaration that Section 
148.6 was valid and enforceable and that the City was required to comply with 
it.  The City argued that according to the Chaker decision, Section 148.6 was an 
impermissible content-based speech restriction under the First Amendment 
because the law only made it a crime to knowingly make a false claim against a 
peace officer, but did not make it a crime to knowingly make false claims in support 
of a peace officer.  The trial court ruled that Section 148.6 was lawful because of the 
California Supreme Court’s holding in Stanistreet. 
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The City appealed.  But the California Court of Appeal 
affirmed the trial court, noting that “Although the 
specific arguments the California Supreme Court 
rejected in Stanistreet are somewhat different from those 
the City advances here, the Supreme Court’s reasoning 
in Stanistreet applies.”

Following the reasoning in Stanistreet, the Court of 
Appeal reasoned that even if section 148.6 was an 
impermissible content-based speech restriction, the 
statute still fell within one of the “three categories of 
content discrimination that . . . are permissible” under 
the U.S. Supreme Court’s decision in R.A.V. v. City of 
St. Paul, Minn. (1992) 505 U.S. 377.  Those categories 
include:

1. The basis for the content discrimination consists 
entirely of the very reason the entire class of speech 
at issue is dangerous or harmful;  

2. The speech is associated with particular secondary 
effects, so that the regulation is justified without 
reference to the content of the speech; 

3. The nature of the content discrimination is such that 
there is no realistic possibility that governmental 
suppression of ideas is afoot.

With respect to the first and second RAV exceptions, 
complaints against a peace officer automatically 
trigger mandatory investigation and records retention 
requirements.  Therefore, there is greater harm for 
knowingly filing a false complaint, because a false 
commendation does not trigger those requirements.  
Moreover, public resources are required to conduct 
investigations into alleged police misconduct, and in the 
interim the officer’s career may suffer.

For the third exception, the court noted that the 
Legislature was only suppressing false reports of 
police misconduct.  Because the Legislature instituted 
mandatory investigation requirements for complaints 
against peace officers, it cannot be said that the 
Legislature’s intent was to “disfavor” false complaints.

L.A. Police Protective League v. City of L.A., 2022 WL 1580024.

Note:  
The concurring opinion to this decision notes that the 
City is a charter city, and had, but did not make, other 
arguments to avoid Penal Code Section 148.6, including 
that this law violated the home rule doctrine, or that it 
was a directory and not mandatory law.  

For The Record: California Again Expands Public Access 
To Law Enforcement Officers’ Personnel Files.

By Geoffrey S. Sheldon and Paul D. Knothe

Published in Sheriff and Deputy Magazine May/June 2022

For decades, California’s peace officer personnel record 
confidentiality laws have provided some of the most 
robust protections for law enforcement officer personnel 
records in the nation.  In recent years, however, public 
opinion has shifted in favor of transparency and 
accountability—especially with respect to incidents 
involving hot-button issues such as use of force and race.

Under these confidentiality laws (known as the Pitchess 
statutes after the court decision that created them), a 
party in criminal or civil litigation, or an administrative 
hearing, cannot obtain officers’ personnel records 
without a court order finding good cause for their 
disclosure under specific standards of relevance.  
Further, because of the Pitchess statutes, such records 
were not available to the public under the California 
Public Records Act.

SB 1421, which went into effect Jan. 1, 2019, represented 
a sea change because it removed Pitchess protection from 
records pertaining to officer-involved shootings, uses of 
force resulting in death or great bodily injury, sustained 
findings of dishonesty, and sustained findings of sexual 
assault.  These records include all investigative reports; 
audio, photo and video evidence; interviews; autopsy 
reports; any materials presented for review to determine 
whether to file criminal charges against an officer or for 
potential discipline; documents setting forth findings 
or recommendations; and copies of disciplinary records 
relating to the incident.

Following even greater public scrutiny of law 
enforcement agencies caused by the murder of George 
Floyd, Governor Newsom signed SB 16.  Effective Jan. 
1, 2022 the law creates even more significant changes by 
removing Pitchess protections from the following types 
of records:

• Records of sustained findings involving complaints 
alleging unreasonable or excessive force; 

• Records of sustained findings that an officer failed to 
intervene against another officer whose use of force 
that was clearly unreasonable or excessive; 

• Records of sustained findings that an officer engaged 
in conduct involving prejudice or discrimination 
due to race, religious creed, color, national origin, 
ancestry, physical or mental disability, medical 
condition, genetic information, marital status, sex, 
gender, or gender identity; and  
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• Records of sustained findings that an officer made 
an unlawful arrest or conducted an unlawful search.

In addition to those cases where a sustained 
investigation finding is made and there is an 
opportunity for appeal, SB 16 also allows the public to 
have access to the following, even if the officer resigns 
during the investigation: any records of these four 
categories; and records regarding the dishonesty and 
sexual misconduct categories under SB 1421.

SB 16 expressly forbids agencies from relying on 
attorney-client privilege to shield facts provided to or 
discovered by lawyers in these types of investigations.

SB 16 resolves one ambiguity in SB 1421 in favor 
of officer confidentiality.  The prior legislation left 
agencies unsure of what to do about records of incidents 
involving multiple officers, not all of whom were found 
to have engaged in conduct that would make records 
regarding their involvement accessible to the public.  SB 
16 establishes that if an officer committed misconduct 
that would receive Pitchess protection, information about 
those allegations remains confidential; however, facts 
about that officer that were relevant to a finding against 
another officer are open to the public and can be released.

Law enforcement agencies will have some time to come 
into compliance with this law.  Although SB 16 took 
effect on January 1, 2022, the timeline for releasing 
records created before that date in the four open-to-
public-scrutiny categories goes into effect Jan. 1, 2023.  
This is likely a relief for many agencies that were hit 
with requests for all disclosable records at the stroke of 
midnight on January 1, 2019.

SB 16 also expands California law enforcement agencies’ 
obligations to retain and even create records.  California 
law already required agencies to establish procedures 
to investigate complaints by members of the public, 
and to keep any records of these complaints for five 
years, including related findings or reports regarding 
the complaints.  SB 16 leaves this five-year retention 
requirement in place for complaints that do not result 
in sustained findings of misconduct, but requires that 
records of complaints that result in sustained findings be 
maintained for a minimum of 15 years.  For records that 
already exist, the five and 15-year clocks began running 
on Jan. 1, 2022, rather than the date the records were 
created.
 
The new law also prohibits agencies from destroying 
any record while a request related to that record is being 
processed, or while any process or litigation is ongoing 
to determine whether that record is to be released.

With respect to admissibility; the Pitchess statutes 
previously required courts in criminal or civil cases to 

exclude evidence of complaints concerning conduct by 
officers that occurred more than five years before the 
event that is the subject of litigation.  SB 16 removes the 
five-year limitation.

SB 16 also adds a requirement that officers deploying use 
of force “immediately” report all instances to his or her 
employing agency, but it does not define “use of force.”  
Significant uses of force obviously qualify, but questions 
remain as to whether lower levels of force such as control 
holds would necessitate this reporting.

Finally, SB 16 now obligates agencies to include a 
step in their hiring process that most agencies already 
take.  Even before SB 16, officers who applied for 
lateral positions with other agencies were required to 
give written permission for the hiring agency to view 
their personnel file from their previous California law 
enforcement agency.  SB 16 adds the requirement that 
the hiring agency must request and review that file.

California’s new personnel record transparency 
laws now provide information to the public that was 
previously closely guarded.  Agencies in California 
should work with their legal advisors to ensure they are 
complying with both the public’s right to information 
and officers’ confidentiality rights.

DISABILITY
An Impairment Need Not Be Permanent Or Long-Term 
To Qualify As An ADA Disability.

In April 2018, Karen Shields, an employee at Credit One 
Bank in Nevada underwent intensive surgery of her right 
shoulder and arm.  This surgery required a three-day 
hospitalization and an extended recovery period. For 
several months Shields was unable to fully use her right 
arm, shoulder, and hand, and could not lift, pull, push, 
type, write, tie her shoes, or use a hair dryer. 

Shield’s job duties required her to use her hands to feel 
and handle objects, reach with her hands and arms, and 
occasionally lift and move up to two pounds.  Because of 
her surgery, she was unable to fulfill these requirements. 

Shields requested a reasonable accommodation from 
Credit One under the Americans with Disabilities 
Act (ADA).  Her doctor’s note stated that her medical 
condition substantially limited her major life activities of 
“sleeping, lifting, writing, pushing, pulling [and] manual 
tasks”.  She received an eight-week unpaid leave as an 
accommodation.  At the end of the eight weeks, Shields 
was still unable to work and submitted another doctor’s 
note to request additional leave. 
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Shortly thereafter, Credit One told Shields her position 
was being eliminated and she was being terminated.  
Shields promptly filed a lawsuit seeking damages and 
back pay.  The District Court dismissed the case, and 
Shields filed an appeal.

On appeal, the Ninth Circuit examined the reasons 
for the original dismissal.  The District Court held 
that Shields had failed to establish that she had a 
disability because she could not show that she had an 
“impairment”, nor prove a substantial limitation arising 
from that impairment.  The District Court found that 
Shields did not have a substantial limitation because she 
couldn’t show “any permanent or long term effects for 
her impairment”. 

The ADA defines “disability” as an impairment that 
fulfills any of the following three criteria: “(A) a physical 
or mental impairment that substantially limits one or 
more major life activities of such individual; (B) a record 
of such an impairment; or (C) being regarded as having 
such an impairment.” 

Shields had attempted to prove the first of the three 
options: that she had a physical impairment that 
substantially limited one or more major life activities.  
The Ninth Circuit overturned the District Court and held 
that Shields did provide enough facts to establish that 
she had a disability. 

The Ninth Circuit broke down the definition of 
disability into three elements: “[1] a physical or mental 
impairment [2] that substantially limits [3] one or more 
major life activities.”  The original doctor’s note that 
Shield submitted -- which detailed her inability to 
lift, pull, push, type, write, tie her shoes, or use a hair 
dryer -- adequately proved that she had a physical 
impairment. 

Citing the U.S. Equal Employment Opportunity 
Commission’s (EEOC’s) regulations, the Ninth Circuit 
held that even a temporary injury like Shields’, that 
impedes the performance of a major life activities for 
several months, is sufficiently severe to qualify as 
“substantially limiting.” 

The Ninth Circuit held that the District Court placed 
too much emphasis on the duration or permanency of 
Shields’ injury in assessing whether she had a disability.  
The duration of an impairment is only one factor to 
consider when determining whether an impairment 
is substantially limiting.  There is no categorical rule 
excluding short-term impairments, which may be 
covered if they are sufficiently severe. 

In sum, the Ninth Circuit held that, because Shields 
adequately described her injuries and inability to 
perform certain tasks, she had alleged enough facts to 
prove she had a disability. 

Shields v. Credit One Bank, N.A., 32 F.4th 1218, 1221 (9th Cir. 
2022).

Note: 
Employers should err on the side of caution when 
considering whether an employee has a disability 
requiring an interactive process and a reasonable 
accommodation.  If an employee will be unable to perform 
essential job functions for even a short amount of time, 
a careful analysis must occur.  Although this case was 
decided under the ADA, the California Fair Employment 
and Housing Act’s anti-disability discrimination 
provisions apply to some disabilities that are temporary.  
Also, under California’s law, a person is disabled if their 
impairment makes the performance of major life activities 
difficult; California does not use the ADA’s higher 
“substantially limits” standard.

Self-Auditing Regular 
Rate Compliance

June 9, 2022
10am - 11am

Upcoming Webinar!

Register here.
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Best Practices for Conducting 
Fair and Legally Compliant 

Internal Affairs Investigations

The Internal Affairs investigation is a key element in whether an agency will be successful in imposing discipline. What do decision 
makers, hearing lawyers and courts look for in an IA report? This two-day course will unlock the difference between an IA that 
supports discipline versus those that undermine it. 

This POST-approved course provides a complete guide to conducting a fair and thorough internal affairs investigation that will 
create a defensible disciplinary action in the event of sustained findings.  You will gain an understanding of the impact that good 
decision-making and strategy have on the agency’s success in defending IAs and winning appeals. 

This 2-day seminar will encompass legal aspects of a properly conducted IA Seminar, including topics such as:

• Overview of the Peace Officers’ Bill of Rights (POBR) and consequences of violations for your agency
• Best practices in initiating and organizing the IA investigation
• How to obtain documents and other evidence
• Interview techniques and transcript recommendations, plus pitfalls to avoid
• Identifying common mistakes during IA investigations and solutions
• Current and emerging legal trends in public safety allegations and discipline

Citrus Heights Community Center, South Flex A Room
6300 Fountain Square Dr, Citrus Heights, CA 95621

Personnel assigned to an agency’s professional standards unit, most notably 
investigators, and the supervisors, managers, risk management and human resources 
professionals that manage or oversee public safety personnel investigations.

This course has been approved for 12 hours of POST credit. In order to receive credit, 
you must sign in with your name and POST ID on both days of the workshop.

Liebert Cassidy Whitmore is an approved MCLE provider. Participating attorneys are 
eligible for 12 hours of MCLE. 

Cancellations must be received by June 14, 2022, to receive a full refund, less a $25 
administrative fee. No refunds will be given after that time. Participant substitutions are 
accepted any time prior to June 20, 2022.

Please email Andy Baldenegro at abaldenegro@lcwlegal.com or 310.981.2320.

June 21, 2022 | 9:00am - 4:00pm
AND

June 22, 2022 | 9:00am - 4:00pm

WHERE?

WHO SHOULD ATTEND?

MCLE?

CANCELLATION POLICY?

QUESTIONS?

POST 
Certified!

POST?

Register here!
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Consortium Trainings

June 2 “Management Guide to Public Sector Labor Relations”
East Inland Empire & Napa/Solano/Yolo & NorCal ERCs | Webinar | Laura Drottz Kalty

June 2 “Technology and Employee Privacy”
West Inland Empire ERC | Webinar | Danny Y. Yoo

June 9 “Maximizing Performance Through Documentation, Evaluation and Corrective Action”
Central Valley ERC | Webinar | Michael Youril

June 9 “The Future is Now: Embracing Generational Diversity and Succession Planning”
Los Angeles County Human Resources Consortium | Webinar | Christopher S. Frederick

June 15 “Difficult Conversations”
Central Coast & Coachella Valley ERCs | Webinar | Oliver Yee

June 15 “Managing the Marginal Employee”
Gateway Public & Orange County Consortium & Ventura/Santa Barbara ERCs | Webinar | Melanie L. Chaney

June 15 “Workers Compensation: Managing Employee Injuries, Disability and Occupational Safety”
North San Diego County & San Mateo County & Sonoma/Marin ERCs | Webinar | Richard B. Goldman & 
Jeremiah A. Heisler

June 15 “Maximizing Performance Through Documentation, Evaluation and Corrective Action”
North State ERC | Webinar | Joel Guerra

June 22 “Exercising Your Management Rights”
Imperial Valley ERC | Webinar | Kevin J. Chicas

June 28 “Finding the Facts:  Employee Misconduct & Disciplinary Investigations”
San Mateo County ERC | Webinar | Shelline Bennett

June 30 “The Future is Now - Embracing Generational Diversity and Succession Planning”
Mendocino County & San Diego & San Gabriel Valley & Ventura/Santa Barbara & West Inland Empire ERCs | 
Webinar | Christopher S. Frederick

June 30 “Advanced FLSA”
North San Diego County ERC | Webinar | Danny Y. Yoo

July 13 “The Art of Writing the Performance Evaluation”
Orange County ERC | Webinar | Stephanie J. Lowe

Management Training Workshops

Firm Activities

PLEASE NOTE: We will not have a newsletter for 
the month of July and will resume in August.
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July 20 “Human Resources Academy I”
NorCal ERC | Webinar | Erin Kunze

Customized Trainings

June 3 “Social Media and Freedom of Speech”
Labor Relation Information System (LRIS) | Las Vegas | Mark Meyerhoff

June 11 “Preventing Workplace Harassment, Discrimination and Retaliation”
City of Clovis | Yesenia Z. Carrillo

June 15&23 “Preventing Workplace Harassment, Discrimination and Retaliation”
Employment Risk Management Authority (ERMA) | Webinar | Stephanie J. Lowe

June 15&16 “Maximizing Performance Through Evaluation, Documentation, and Corrective Action”
Mendocino County | Webinar | Jack Hughes

June 15&16 “Preventing Workplace Harassment, Discrimination and Retaliation”
USDA Forest Service | Webinar | Jack Hughes

June 21 “Public Meeting Law (The Brown Act) and the Public Records Act”
Placer County | Webinar | Monica M. Espejo

June 28 “Leaves, Leaves and More Leaves”
California Sanitation Risk Management Authority (CSRMA) | Webinar | Kevin J. Chicas

June 28 “Key Legal Principles for Public Safety Managers - POST Management Course”
Peace Officer Standards and Training - POST | San Diego | English R. Bryant

July 12 “Ethics in Public Service”
California Joint Powers Risk Management Authority (CJPRMA) | Webinar | Lisa S. Charbonneau

Seminars/Webinars

June 7 “Train the Trainer Refresher: Harassment Prevention”
Liebert Cassidy Whitmore | Webinar | Christopher S. Frederick

June 9 “Self-Auditing Regular Rate Compliance”
Liebert Cassidy Whitmore | Webinar | Peter J. Brown

June 16 “Bargaining Over Benefits - Part 1”
LCW Labor Relations Certification Program | Webinar | Steven M. Berliner

June 21 “Best Practices for Conducting Fair and Legally Compliant Internal Affairs Investigations - Day 1”
Liebert Cassidy Whitmore | Citrus Heights | Jesse Maddox & Suzanne Solomon

June 22 “Best Practices for Conducting Fair and Legally Compliant Internal Affairs Investigations - Day 2”
Liebert Cassidy Whitmore | Citrust Heights | Jesse Maddox & Suzanne Solomon

June 23 “Bargaining Over Benefits - Part 2”
LCW Labor Relations Certification Program | Webinar | Steven M. Berliner

July 14 “Are Your Exempt Employees Really Exempt? How to Avoid the Sinkhole of FLSA Lawsuits”
Liebert Cassidy Whitmore | Webinar | T. Oliver Yee
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July 21 “Communication Counts! - Part 1”
LCW Labor Relations Certification Program | Webinar | Melanie L. Chaney

July 28 “Communication Counts! - Part 2”
LCW Labor Relations Certification Program | Webinar | Melanie L. Chaney

Speaking Engagements

June 8 “Executive Briefing: What Police Chiefs Need to Know about Labor Relations and Personnel Issues”
California Police Chiefs Association (CPCA) Becoming a Police Chief: Developing a Mindset for Success and 
Service | Palm Springs | Laura Drottz Kalty

Briefing Room is published monthly for the benefit of the clients of Liebert Cassidy Whitmore.   
The information in Briefing Room should not be acted on without professional advice.  To contact us, please 

call 310.981.2000, 415.512.3000, 559.256.7800, 619.481.5900 or 916.584.7000 or e-mail info@lcwlegal.com.


