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Supreme Court Rules That 
Football Coach’s Postgame 
Prayers Amount To Private 
Speech.

Joseph Kennedy was employed as a high school 
football coach in the Bremerton School District 
in Washington State.  After the conclusion of each 
football game, Kennedy walked to the 50-yard line of 
the field and prayed.  According to Kennedy, in his 
post-game moment of prayer, he sought to express 
gratitude for “what the players had accomplished and 
for the opportunity to be part of their lives through the 
game of football.”  Kennedy conducted his prayers after 
the players and coaches had shaken hands, by taking 
a knee at the 50-yard line and praying quietly for 
approximately 30 seconds.  He prayed in plain sight of 
students, faculty, and others at games, and sometimes 
players on their own initiative joined him, as did some 
spectators.  Although Kennedy initially prayed on his 
own, over time some players asked whether they could 
pray alongside him.  Kennedy told the players that they 
could do whatever they wanted, and he claimed that he 
neither encouraged nor discouraged other players from 
joining him.

Bremerton School District, a public entity, directed 
him to stop his practice based on the District’s 
concerns about violating principles of separation of 
church a state.  Kennedy challenged this directive 
on the basis of his First Amendment rights to 
engage in religious expression.  He asserted that the 
constitutional separation of church and state principles 
did not go so far as to require the District to direct 
him to stop his practice or discipline him if he refused.  
Kennedy sued his former employer after he refused to 
abide by the District’s directive that he stop kneeling 
at the 50-yard line after games and engaging in a brief 
prayer.  

In this case, the U.S. Supreme Court had to decide 
two central issues: (1) whether Kennedy’s prayer took 
place in a context in which the District was entitled 
to control his speech as “government speech,” i.e., 
whether it constituted speech pursuant to Kennedy’s 
“official duties”; and (2) “whether, assuming that 
such religious expression is private and protected 
. . . the establishment clause nevertheless compels 
public schools to prohibit it.”  The District argued that 
the need to avoid an establishment clause violation 
overrode Kennedy’s expression rights.  The U.S. 
Supreme Court held, in a majority opinion written by 
Justice Gorsuch, in favor of Kennedy on both of these 
questions.

With respect to the free speech issue, the Court 
determined that Kennedy’s prayers at games did not 
constitute speech pursuant to his “official duties” as 
a coach.  Thus, the prayers were not “government 
speech.”  The Court reasoned that when Kennedy 
conducted his prayers, he was not engaged in speech 
“ordinarily within the scope” of his duties as a 
coach.  He was “not instructing players, discussing 
strategy, encouraging better on-field performance, or 
engaging in any other speech the District paid him to 
produce as a coach.”  According to Justice Gorsuch, 
Kennedy’s prayers did not “ow[e their] existence” to 
Mr. Kennedy’s responsibilities as a public employee.  
The Court’s reasoning suggests that if Kennedy did 
incorporate religious expression more directly into his 
work with players, the result could have been different.

Because Kennedy’s prayer constituted his private 
expression and not “official duties” speech, the 
Court went on to consider whether a balancing of 
interests favored the District, in particular whether 
the District’s concern about avoiding a violation of 
the establishment clause justified the actions as to the 
Kennedy.  The Court found that Kennedy’s prayers did 
not raise establishment clause concerns, and thus that 

first
amendment
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the District’s balancing arguments 
lacked merit.  The District, the Court 
determined, essentially overreacted 
to concerns about separation of 
church and state, and had no other 
valid reasons for responding to 
Kennedy’s speech the way it did.  To 
reach this conclusion, the Court made 
another significant determination 
of constitutional law by interpreting 
the establishment clause to have 
weaker effect than many courts have 
interpreted it to have.  The Court 
described that courts should use a 
test guided by “reference to historical 
practices and understandings.”  Under 
this standard, Kennedy’s personal 
prayer, which did not constitute the 
“government speech” of the District, 
did not threaten an establishment 
clause violation.  The Court also 
found that based on the evidence in 
the case record, Kennedy’s prayer did 
not coerce students with regard to 
religion.

With respect to the free exercise issue, 
the Court held that the District’s 
response to Kennedy’s actions violated 
the free exercise clause.  The Court 
found that the District, by forbidding 
Kennedy’s personal religious conduct 
at games but allowing similar secular 
personal conduct, was targeting 
Kennedy’s religious practice.  The 
Court found that the District‘s reasons 
for its response did not satisfy strict 
scrutiny (or even a less stringent 
standard).  As described above, the 
District argued that it needed to stop 
Kennedy from praying in front of 
game participants in the way he did, 
because allowing him to continue 
would result in a violation of the First 
Amendment’s establishment clause.  
The Court disagreed, and opined that 
Kennedy’s conduct did not threaten 
such a violation.

Kennedy v. Bremerton School District 
is an important decision for a few 
reasons.  First, it dictates that the 

same general framework for public 
employee free speech law continues to 
apply.  In sum, an employee speaking 
on a matter of public concern, that 
is outside of official duties, has First 
Amendment protection if the speech 
survives the applicable balancing 
test of interests, which courts test 
on a case-by-case basis.  But in 
the particular context of employee 
religious expression, public employers 
are going to have to consider those 
speech rights to be enhanced based 
on how the majority in Kennedy 
articulated the applicable tests.  

Second, this case dictates that public 
employers in cases of religious 
expression must also consider 
whether employee rights under the 
free expression clause of the First 
Amendment come into play.  If 
the expression at issue infringes a 
neutral workplace rule of general 
applicability, then employers will 
have a better chance of enforcing the 
rule notwithstanding free exercise 
concerns.  But if the public employer 
seeks to target religious speech, e.g., 
because the employer is concerned 
about separation of church and 
state principles, then the showing 
the employer makes will need to be 
stronger.  An employer will have to 
apply establishment clause law as 
described in the Kennedy opinion.

The Kennedy v. Bremerton opinion 
does leave open that actual coercion 
of students to adopt religious practices 
could present a different scenario.  
The same can be true when the 
speech at issue does constitute “official 
duties” speech of the employee.

State’s “Nonsectarian” 
Requirement For 
Otherwise Generally 
Available Tuition 
Assistance Payments 
Violates Free Exercise 
Clause.
 
Maine’s Constitution provides that 
every school-age child in the state 
be provided with an opportunity 
to receive benefits of a free public 
education.  However, as a rural state 
with remote geography and low 
population density, fewer than half 
of Maine’s school districts operate a 
public secondary school of their own.  
To deal with this problem, Maine 
enacted a tuition assistance program 
for parents who live in school districts 
that do not operate a secondary school 
of their own.  Under the program, 
parents designate the secondary 
school they would like their child to 
attend—public or private—and the 
school district makes payments to 
that school to help defray the costs 
of tuition.  Most private schools are 
eligible to receive the payments so 
long as they are “nonsectarian.”  In 
this case, the petitioners lived in 
areas of Maine where their school 
districts neither maintained their own 
secondary schools nor contracted 
with any nearby secondary school.  
Petitioners David and Amy Carson, 
who live in Glenburn, Maine, sent 
their daughter to Bangor Christian 
Schools (BCS).  The Carsons paid for 
their daughter’s tuition to attend BCS 
themselves because it was a “sectarian” 
school that did not qualify for tuition 
assistance under Maine’s program.  
Petitioners Troy and Angela Nelson 
live in Palermo, Maine.  The Nelsons’ 
daughter attended high school at 
Erskine Academy, a secular private 
high school, and their son attended 
middle school at Temple Academy, 
a “sectarian” school affiliated with 
Centerpoint Community Church.  
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While the Nelsons wished to send their daughter to 
Temple Academy as well, they could not afford to pay 
the cost of the Academy’s tuition for both children.  
Both BCS and Temple Academy are considered a 
“private school approved for attendance purposes” 
under the state’s compulsory attendance requirement.  
Yet, because neither school qualifies as “nonsectarian,” 
neither is eligible to receive tuition payments under 
Maine’s tuition assistance program.  The Carsons and 
Nelsons sued the Maine Department of Education 
alleging that the “nonsectarian” requirement of 
Maine’s tuition assistance program violated the Free 
Exercise Clause and the Establishment Clause of the 
First Amendment, and sought injunctive relief against 
enforcement of the requirement.  The trial court 
rejected the Carson and Nelson families’ claims, and 
they appealed. 

While the Petitioners’ appeal to the First Circuit was 
pending, the United States Supreme Court decided 
Espinoza v. Montana Department of Revenue, 591 U.S. 
___ (2020).  There, the Supreme Court held that held 
that a provision of the Montana Constitution barring 
government aid to any school “controlled in whole or 
in part by any church, sect, or denomination” violated 
the Free Exercise Clause by prohibiting families from 
using otherwise available scholarship funds at the 
religious schools of their choosing.  The First Circuit 
recognized that, in light of Espinoza, its prior precedent 
upholding Maine’s “nonsectarian” requirement was no 
longer controlling.  However, it nevertheless affirmed 
the trial court’s grant of summary judgment in favor 
of the district.  The First Circuit offered two grounds 
to distinguish Maine’s “nonsectarian” requirement 
from the no-aid provision at issue in Espinoza.  First, 
the panel reasoned that, whereas Montana had barred 
schools from receiving funding “simply based on 
their religious identity— a status that in and of itself 
does not determine how a school would use the 
funds”—Maine bars BCS and Temple Academy from 
receiving funding “based on the religious use that they 
would make of it in instructing children.”  Second, 
the panel determined that Maine’s tuition assistance 
program was distinct from the scholarships at issue 
in Espinoza because Maine had sought to provide 
“a rough equivalent of the public school education 
that Maine may permissibly require to be secular but 
that is not otherwise accessible.”  Thus, the nature of 
the restriction at issue and the nature of the school 
aid program led the panel to conclude that Maine’s 
“nonsectarian” requirement did not violate the Free 
Exercise Clause.  The Carsons and Nelsons appealed 
the First Circuit’s ruling.

On appeal, the question before the United States 
Supreme Court was whether Maine’s restriction 
violates the Free Exercise Clause of the First 
Amendment.  The Supreme Court disagreed with the 
First Circuit’s interpretation of the statute and held 
that Maine’s nonsectarian requirement for tuition 
assistance violates the Free Exercise Clause of the 
First Amendment of the Constitution.  The benefit 
provided by statute is tuition at a public or private 
school, selected by the parent, with no suggestion 
that the “private school” must somehow provide a 
“public” education.  Maine could have provided a 
strictly secular education in its public schools, but BCS 
and Temple Academy, like numerous other recipients 
of Maine tuition assistance payments, are not public 
schools.  In order to provide an education to children 
who live in certain remote parts of the state, Maine 
decided not to operate schools of its own, but instead 
to offer tuition assistance that parents may direct 
to the public or private schools of their choice.  The 
Supreme Court concluded that Maine’s administration 
of that benefit is subject to the free exercise principles 
governing any such public benefit program—including 
the prohibition on denying the benefit based on a 
recipient’s religious exercise.

In his majority opinion, Chief Justice John Roberts 
stated that “a State violates the Free Exercise Clause 
when it excludes religious observers from otherwise 
available public benefits,” merely because they are 
religious.  The Supreme Court reasoned that a neutral 
benefit program in which public funds flow to religious 
organizations through independent choices of private 
benefit recipients does not offend the Establishment 
Clause, and Maine’s decision to exclude religious 
schools from its tuition assistance program promotes 
stricter separation of church and state than the Federal 
Constitution requires. 

Carson v. Makin (2022) 596 U.S. ____. 
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It is with great sadness that we announce the passing of our beloved colleague, Kristi 
Recchia. Kristi’s title, Director of Labor Relations, doesn’t begin to explain all of the different 
types of work she did for Liebert Cassidy Whitmore and the extraordinary person she was 
both as a professional and a friend to so many in the firm and to the many people at the 
agencies with whom she worked. 

After a 20 year career in public sector Human Resources where she worked for the cities of 
Irvine, Santa Fe Springs, Tustin and finally Pasadena (the last three where she served as the 
Director of Human Resources), Kristi joined LCW in November 2015 and immediately had 
a big impact.  While Kristi did negotiate labor agreements, was a prolific trainer, developed 
LCW’s Labor Relations Certification Program, and was sought after by many agencies for 
her coaching skills, she got the most joy by engaging with clients and colleagues alike and 
helping them through their issues. Kristi had profound impact on the many people who 
were lucky enough to have gotten to know her and work with her.

Kristi will be sorely missed.  Remembrances may be made at 
https://www.caringbridge.org/visit/kristirecchia.

https://www.caringbridge.org/visit/kristirecchia
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policy demanding that public officers discharge their 
duties with undivided loyalty.  The California legislature 
codified the common law prohibition on incompatible 
offices by enacting Government Code Section 1099, 
which prohibits a person from simultaneously holding 
two public offices that are incompatible. 

The Attorney General used a four-part test to determine 
whether the position of an airport district general 
manager is a public officer.  For purposes of the 
incompatible offices doctrine, a public office is “(1) a 
position in government, (2) which is created or authorized 
by the Constitution or by law, (3) the tenure of which is 
continuing and permanent, not occasional or temporary, 
(4) in which the incumbent performs a public function 
for the public benefit and exercises some of the sovereign 
powers of the state.”  The Attorney General concluded 
that the office of general manager of an airport district 
is a public office because it is a government position 
created by statute, its tenure is continuous, and its 
incumbent exercises public powers for the public benefit.  
The Attorney General also found the two offices to be 
incompatible in part because the Truckee Tahoe Airport 
District is located partially within Nevada County.  
Because the District and Nevada County have territory 
in common, decisions made by one entity can affect the 
other, especially in cases where both agencies operate 
within the same sphere of influence. 

The Attorney General reasoned that when two agencies 
operate in the same sphere, opportunities can arise for 
conflicted loyalties in a person who represents both.  For 
example, direct competition could arise between Truckee 
Tahoe Airport and Nevada County Airport if one adjusted 
its rent, fuel prices, or landing fees to the detriment 
of the other.  Because of the potential conflicts under 
Government Code Section 1099, the Attorney General 
concluded that the two offices are incompatible and that 
one person may not simultaneously hold both. 

Ops.Cal.Atty.Gen. No. 22-403 (June 17, 2022). 

Attorney General Opines That 
Member Of Board Of Supervisors 
May Not Concurrently Serve As 
General Manager For District 
Because They Are Incompatible 
Offices.

In an opinion from the Office of the Attorney General, 
the question presented was whether a member of the 
Nevada County Board of Supervisors may concurrently 
serve as general manager for the Truckee Tahoe Airport 
District.  The Truckee Tahoe Airport District (District) 
was formed in 1958 under the California Airport 
District Act. An elected Board of Directors governs the 
District and appoints its general manager.  The District 
receives revenue primarily from three sources: (1) 
property taxes collected within the District’s boundaries; 
(2) fees charged for services, including leasing and 
rental revenue; and (3) grant funding from the Federal 
Aviation Administration.

Truckee Tahoe Airport is a general aviation airport that 
supports a variety of aircraft for recreation, instruction, 
transportation, and many other public and commercial 
purposes.  Among other functions, the airport supports 
charter operations and aircraft maintenance services, 
charges landing fees, rents hangar and aircraft parking 
spaces, and sells aviation fuel.  The southern portion of 
the Truckee Tahoe Airport District is located in Placer 
County and the northern portion is located in Nevada 
County. Nevada County is governed by a five-member 
board of supervisors that serves as the legislative and 
executive body of county government.
 
The Attorney General concluded that a member of 
the Nevada County Board of Supervisors may not 
concurrently serve as general manager for the Truckee 
Airport District because the two public offices are 
incompatible with one another.  In the opinion, the 
Attorney General analyzed the rule against holding 
incompatible offices arose from the longstanding public 

attorney general
opinion



8 • Los Angeles • San Francisco • Fresno • San Diego • Sacramento •

INTERESTED? 
Visit our website: www.lcwlegal.com/lrcp

The LCW Labor Relations Certification Program is designed for labor relations and human resources 
professionals who work in public sector agencies.  It is designed for both those new to the field as 
well as experienced practitioners seeking to hone their skills.  Participants may take one or all of the 
classes, in any order.  Take all of the classes to earn your certificate and receive 6 hours of HRCI credit 
per course!

Benefits of Certification to the Participant:
• Increase knowledge in all areas of Labor Relations
• Increase your value to your agency
• Increase respect and recognition in the field
• Increase opportunity for upward mobility
• Increase marketability and ability to compete in the job market
• Increase professional credibility

Benefits of Certification to the Agency:
• Increase the level of competency of the individual
• Encourage and improve job performance
• Acknowledge an individual who has developed a high level of professionalism
• Use as an aid for retention and recruitment

Join our upcoming HRCI Certified - 
Labor Relations Certification Program Workshops:

1. July 21 & July 28, 2022 - Communication Counts!
2. August 18 & 25, 2022 - The Rules of Engagement: Issues, Impacts & Impasse
3. September 22 & 29, 2022 - Nuts & Bolts of Negotiations

The use of this official seal confirms that this Activity has met HR Certification 
Institute’s® (HRCI®)  criteria for recertification credit pre-approval.

http://www.lcwlegal.com/lrcp
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Third Circuit Rejects Plaintiff’s Title 
IX Claim Against University.

Plaintiff K. L., at the time a freshman at Rutgers 
University, complained that she was sexually assaulted 
by her then-boyfriend John Bowers and his friend 
Marques Ford, both members of the Rutgers football 
team. Rutgers investigated her complaint and ultimately 
suspended Bowers and expelled Ford.  Four months 
prior to K.L.’s assault, Ford trespassed into another 
female student’s on-campus apartment at 4:00 a.m. while 
he was naked and inebriated.  The student reported Ford 
to Rutgers University Police, and Rutgers investigated 
and sanctioned Ford by placing him on disciplinary 
probation and requiring him to undergo an Alcohol and 
Drug Assistance Program assessment.

K.L. brought Title IX and other claims against Rutgers, 
alleging that the University was deliberately indifferent 
to her Title IX rights because the University had not 
adequately responded after the previous incident where 
Ford trespassed into another female student’s apartment.  
K.L. contended that a reasonable jury could have found 
the investigation of Ford and Bowers to be “biased” and 
the sanctions imposed a “sham,” and that she would not 
have been assaulted had Rutgers “adequately responded” 
to the earlier incident involving Ford.  K.L. also argued 
that an employee of the Rutgers Athletics Department 
intervened in both investigations to secure leniency for 
Ford. 

To prevail on her Title IX claim, K.L. must show: 1) 
Rutgers received federal funds; 2) sexual harassment 
occurred; 3) Rutgers exercised substantial control over 
the harasser and the context in which the harassment 
occurred; 4) Rutgers had actual knowledge of the 
harassment; 5) Rutgers was deliberately indifferent to 
the harassment; and 6) the harassment was so severe, 
pervasive, and objectively offensive that it deprived K.L. 
of her access to the educational opportunities or benefits 
provided by the school.  Here, the only element in 
dispute was whether Rutgers was deliberately indifferent 
to K.L.’s Title IX rights.  The trial court found that the 
record did not support a finding that Rutgers’s response 
to either incident was clearly unreasonable. 

In affirming summary judgment for Rutgers, the United 
States Court of Appeals for the Third Circuit held that 
no reasonable juror could conclude that the Rutgers 
was deliberately indifferent in the previous incident 
involving Ford because, in addition to the sanctions it 
imposed, it had also dispatched Rutgers police officers 
and residence life staff to investigate and make sure 
the female student was safe, offered counseling and 
psychiatric resources, and filed a juvenile delinquency 
complaint against the trespassing student.  There 
was also no evidence that the Athletics Department’s 
alleged involvement influenced Rutgers’s response to 
either incident.  Because Rutgers was not deliberately 
indifferent to the earlier incident, K.L.’s claims failed.  
  
K.L. v. Rutgers University (3d. Cir. 2022) No. 21-1508. 
 
Note:

This case is from the United States Court of Appeals for the 
Third Circuit.  This case is not binding in California, but 
it does provide some insight into how one federal appellate 
court interpreted a plaintiff ’s Title IX claim.  If your school, 
college, or university needs assistance understanding Title 
IX law and regulations, learn more about LCW’s Title IX 
compliance training program and other resources by visiting 
this page.

U.S. Department Of Education 
Releases Proposed Changes To 
2020 Title IX Regulation.

By: Pilar Morin and Jenny Denny

On Thursday, June 23, 2022, the U.S. Department of 
Education released proposed changes to the Title IX 
regulations.  The release of the amendments marks the 
50th anniversary of Title IX, the federal law protecting 
individuals against sex discrimination in education 
programs and activities supported by federal funding.  
The proposed regulations will be open for public 
comment for 60 days from the date of publication in the 
Federal Register, which is pending. 

The Department’s release of the proposed 
regulations follows a comprehensive review of 
the existing regulations, which began in March 

title ix

https://www.lcwlegal.com/lcw-title-ix-compliance-training-program/
https://www.lcwlegal.com/people/pilar-morin/
https://www.lcwlegal.com/people/jenny-denny/


10 • Los Angeles • San Francisco • Fresno • San Diego • Sacramento •

2021, as directed by Executive 
Order 14021 – Guaranteeing an 
Educational Environment Free From 
Discrimination on the Basis of Sex, 
Including Sexual Orientation or 
Gender Identity.

Major Changes in the Proposed 
Title IX Regulations

• Expand protections offered by 
Title IX: The proposed regulations 
explicitly protect students and 
employees from all forms of 
sex discrimination, including 
discrimination based on sex 
stereotypes, sex characteristics, 
pregnancy or related conditions, 
sexual orientation, and gender 
identity.  This protection 
would include prohibiting an 
institution from adopting policies 
and practices that prevent a 
student from participating 
in an institution’s education 
program or activity consistent 
with their gender identity.  (As 
discussed below, the Department 
will address separately student 
eligibility to participate in male 
or female athletics teams.)  The 
proposed regulations also 
clarify that an institution must 
protect students and employees 
from discrimination based on 
pregnancy or related conditions.  

• Require institutions to respond 
to written or verbal complaints:  
The proposed regulations would 
establish clear requirements for 
an institution to investigate all 
sex discrimination complaints, 
whether presented orally or in 
writing.  

• Expand the definition of sex-
based harassment: The proposed 
regulations still feature three 
categories of sexual harassment.  
However, they change two 
categories. First, quid pro quo 
harassment would no longer be 
limited to employee respondents 

and would include agents or others 
who condition aid, benefits, or 
services on a person’s participation 
in unwelcome sexual conduct.  
Second, a hostile environment 
would be defined as “Unwelcome 
sex-based conduct that is 
sufficiently severe or pervasive 
that, based on the totality of the 
circumstances and evaluated 
subjectively and objectively, denies 
or limits a person’s ability to 
participate in or benefit from the 
recipient’s education program or 
activity.”  The current regulations 
prohibit unwelcome sex-based 
conduct only if it is “so severe, 
pervasive, and objectively offensive 
that it effectively denies a person 
equal access to the recipient’s 
education program or activity.”  

• Expand when an institution must 
respond to off-campus conduct, 
including conduct outside the 
United States:  The proposed 
regulations require an institution 
to address sexual harassment in its 
education program or activity even 
when the harassment contributing 
to the hostile environment 
occurred outside the institution’s 
education program or activity or 
outside the United States.   

• Return to proactive reporting 
and response requirement: The 
proposed regulations would 
require an institution to take 
prompt and effective action to end 
any prohibited sex discrimination 
that occurs in its education 
program or activity, to prevent 
its recurrence, and to remedy 
its effects.  Non-confidential 
employees at elementary schools 
or secondary schools will be 
required to report conduct that 
may constitute sex discrimination 
to the Title IX Coordinator.  At 
a postsecondary institution, 
employees with authority to take 
corrective action or who are 
responsible for administrative 

leadership, teaching, or advising in 
the institution’s education program 
or activity, will be required to 
report to the Title IX Coordinator 
information pertaining to students 
or employees who have been 
subjected to conduct that may 
constitute sex discrimination.  All 
other non-confidential employees 
at a postsecondary institution will 
be required to either notify the 
Title IX Coordinator of employee 
or student sex discrimination, 
or provide individuals who 
inform them of conduct that may 
constitute sex discrimination with 
the Title IX Coordinator’s contact 
information or with reporting 
information.  

• Expand who may file a complaint 
of sex discrimination: Students, 
employees and individuals who 
suffered conduct that could 
constitute sex discrimination 
while they were participating 
or attempting to participate 
in the institution’s education 
program or activity will be able 
to file complaints.  Individuals 
will be able to file a Title IX sex 
discrimination complaint even if 
they chose to leave the institution’s 
education program or activity 
because of the discrimination 
or for other reasons.  Currently, 
the regulations limit the Title 
IX complaint process to current 
students or employees or to 
individuals attempting to 
participate in the institution’s 
education program or activity.  
The proposed regulations 
would also allow third parties 
to report sex discrimination, 
but the complainant under the 
proposed regulations is defined 
at the individual who is alleged 
to have been subjected to the sex 
discrimination, not the third party 
reporter.  

https://www.lcwlegal.com/news/president-biden-has-issued-two-executive-orders-regarding-his-administrations-policy-on-sex-based-discrimination/
https://www.lcwlegal.com/news/president-biden-has-issued-two-executive-orders-regarding-his-administrations-policy-on-sex-based-discrimination/
https://www.lcwlegal.com/news/president-biden-has-issued-two-executive-orders-regarding-his-administrations-policy-on-sex-based-discrimination/
https://www.lcwlegal.com/news/president-biden-has-issued-two-executive-orders-regarding-his-administrations-policy-on-sex-based-discrimination/
https://www.lcwlegal.com/news/president-biden-has-issued-two-executive-orders-regarding-his-administrations-policy-on-sex-based-discrimination/
https://www.lcwlegal.com/news/president-biden-has-issued-two-executive-orders-regarding-his-administrations-policy-on-sex-based-discrimination/
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what criteria an institution may use to establish student 
eligibility to participate on a particular male or female 
athletic team.

Next Steps

Individuals and institutions are encouraged to provide a 
public comment to the new proposed regulations once 
they are published in the Federal Register.  The unofficial 
version of the proposed regulations, a press release 
inviting public comment, a summary with background 
information, and a fact sheet published by the Department 
are found on OCR’s website and can be accessed via this 
link.
 
Until the Department completes the formal rulemaking 
process and implements any revised regulations, the 
current regulations, which became effective on August 
14, 2020, remain in effect.  An institution’s obligations 
to address sex- and gender-based harassment and 
discrimination stem from a variety of sources under 
federal and state law.  To the extent state law and 
regulations do not conflict with the current Title IX 
regulations, an institution must follow both.  In the event 
a state law or regulation conflicts with the current Title IX 
regulations, an institution must follow Title IX. 

LCW will be publishing policies, procedures, and 
forms to assist our clients in complying with the new 
regulations once they become effective.  If your institution 
needs assistance in complying with federal and state 
laws protecting students and employees against sex 
discrimination and harassment, please contact one of our 
five offices statewide. 

• Eliminate live hearings, including cross-examinations 
for post-secondary institutions: The proposed 
regulations will require an institution to have a 
process for a decision-maker to assess the credibility 
of parties and witnesses, if necessary, through live 
questions by the decision-maker, but the proposed 
regulations will not require cross-examination by the 
parties.  Accordingly, an institution may determine 
that its Title IX grievance process is fair and reliable 
without a live hearing and cross-examination, which 
are required under the current regulations.  

• Revise retaliation protections: The proposed 
regulations clarify that Title IX protects a person 
from retaliation, including peer retaliation.  
The proposed regulations define retaliation as 
“intimidation, threats, coercion, or discrimination 
against anyone because the person has reported 
possible sex discrimination, made a sex-
discrimination complaint, or participated in any 
way in a recipient’s Title IX process.”  The proposed 
regulations define peer retaliation as “retaliation by 
one student against another student.”  Retaliation will 
no longer protect individuals from action for refusing 
to participate in any manner in an investigation, 
proceeding, or hearing.  In other words, an 
institution will be able to discipline individuals for 
failing to cooperate in the investigation process. 

Foreshadowing Of Additional Title IX Regulations 
Regarding Athletics

The Department of Education has stated it will engage 
in a separate rulemaking process to address Title IX’s 
application in the context of athletics and, in particular, 

Happy Summer!

We will not have a newsletter for 
the month of July and will resume 
in August.

https://www.ed.gov/news/press-releases/us-department-education-releases-proposed-changes-title-ix-regulations-invites-public-comment?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term
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An Impairment Need Not Be 
Permanent Or Long-Term To 
Qualify As An ADA Disability. 

In April 2018, Karen Shields, an employee at Credit One 
Bank in Nevada underwent intensive surgery of her right 
shoulder and arm.  This surgery required a three-day 
hospitalization and an extended recovery period.  For 
several months Shields was unable to fully use her right 
arm, shoulder, and hand, and could not lift, pull, push, 
type, write, tie her shoes, or use a hair dryer. 

Shield’s job duties required her to use her hands to feel 
and handle objects, reach with her hands and arms, and 
occasionally lift and move up to two pounds.  Because of 
her surgery, she was unable to fulfill these requirements. 

Shields requested a reasonable accommodation from 
Credit One under the Americans with Disabilities 
Act (ADA). Her doctor’s note stated that her medical 
condition substantially limited her major life activities of 
“sleeping, lifting, writing, pushing, pulling [and] manual 
tasks.”  She received an eight-week unpaid leave as an 
accommodation. At the end of the eight weeks, Shields 
was still unable to work and submitted another doctor’s 
note to request additional leave. 

Shortly thereafter, Credit One told Shields her position 
was being eliminated and she was being terminated.  
Shields promptly filed a lawsuit seeking damages and 
back pay.  The District Court dismissed the case, and 
Shields filed an appeal.

On appeal, the Ninth Circuit examined the reasons 
for the original dismissal.  The District Court held 
that Shields had failed to establish that she had a 
disability because she could not show that she had an 
“impairment,” nor prove a substantial limitation arising 
from that impairment.  The District Court found that 
Shields did not have a substantial limitation because she 
couldn’t show “any permanent or long term effects for 
her impairment.”

The ADA defines “disability” as an impairment that 
fulfills any of the following three criteria: “(A) a physical 
or mental impairment that substantially limits one or 
more major life activities of such individual; (B) a record 
of such an impairment; or (C) being regarded as having 
such an impairment.” 

Shields had attempted to prove the first of the three 
options: that she had a physical impairment that 
substantially limited one or more major life activities.  
The Ninth Circuit overturned the District Court and 
held that Shields did provide enough facts to establish 
that she had a disability. 

The Ninth Circuit broke down the definition of 
disability into three elements: “[1] a physical or mental 
impairment [2] that substantially limits [3] one or more 
major life activities.”  The original doctor’s note that 
Shield submitted -- which detailed her inability to lift, 
pull, push, type, write, tie her shoes, or use a hair dryer -- 
adequately proved that she had a physical impairment. 

Citing the U.S. Equal Employment Opportunity 
Commission’s (EEOC’s) regulations, the Ninth Circuit 
held that even a temporary injury like Shields’, that 
impedes the performance of major life activities for 
several months, is sufficiently severe to qualify as 
“substantially limiting.” 

The Ninth Circuit held that the District Court placed 
too much emphasis on the duration or permanency of 
Shields’ injury in assessing whether she had a disability.  
The duration of an impairment is only one factor to 
consider when determining whether an impairment 
is substantially limiting.  There is no categorical rule 
excluding short-term impairments, which may be 
covered if they are sufficiently severe. 

In sum, the Ninth Circuit held that, because Shields 
adequately described her injuries and inability to 
perform certain tasks, she had alleged enough facts to 
prove she had a disability. 

Shields v. Credit One Bank, N.A., 32 F.4th 1218, 1221 (9th Cir. 
2022).

disability
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NOTE: 
Employers should err on the side of caution when considering whether an employee has a disability requiring an interactive 
process and a reasonable accommodation.  If an employee will be unable to perform essential job functions for even a short 
amount of time, a careful analysis must occur.  Although this case was decided under the ADA, the California Fair Employment 
and Housing Act’s anti-disability discrimination provisions apply to some disabilities that are temporary.  Also, under California’s 
law, a person is disabled if their impairment makes the performance of major life activities  difficult; California does not use the 
ADA’s higher “substantially limits” standard.

Are Your Exempt 
Employees Really 
Exempt? How to 

Avoid the Sinkhole 
of FLSA Lawsuits

Upcoming 
Webinar!

July 14, 2022 | 10:00am - 11:00am

Although public agencies may classify a position as “exempt,” the issue is whether a court will agree 
with that classification under the Fair Labor Standards Act (FLSA).  The single most common and costly 
mistake made by employers is the misclassification of employees as being exempt from overtime 
provisions of the law, and exemption status lawsuits have significantly increased during recent years.  Our 
presenters will examine the most common overtime exemptions under the FLSA and discuss key issues 
to reduce potential liability:

• What are the white-collar overtime exemptions (administrative, executive, and professional, highly 
compensated) and the computer software exemption for IT employees?

• What are the proper tests for determining if an employee is exempt?
• What supervisory duties must an employee perform to qualify for the executive exemption?
• How do the courts interpret the “discretion and independent judgment” factor for the administrative 

exemption?
• What positions typically qualify for the computer software exemption?
• Which positions are most often misclassified as exempt?
• What should agencies do if they discover a classification error?

Who Should Attend:
Human Resources Personnel; Executive Management; Legal

Register here!

https://www.lcwlegal.com/events-and-training/webinars/are-your-exempt-employees-really-exempt-how-to-avoid-the-sinkhole-of-flsa-lawsuits/
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Next, the Court of Appeal noted that a public entity 
could be liable for failing to perform a mandatory 
duty.  However, nothing in the law required the 
County to tell the proponents of a ballot initiative 
how many signatures were required before 
proponents submit a petition.  Moreover, the County 
never rejected the petition for lack of sufficient 
signatures, but ultimately processed it. 

Finally, even if the County had a mandatory duty 
to provide the proponent of a ballot initiative of the 
number of signatures required, the Court found that 
Government Code Sections 818.8 and 822.2 protect 
public entities and their employees from liability for 
making misrepresentations unless the employees are 
guilty of actual fraud, corruption, or malice. 

The court noted that previous cases have held that 
when a public employee takes preliminary steps 
to ascertain information, and negligently obtains 
false information that is then represented to a 
member of the public, this is merely a negligent 
misrepresentation for which a public entity and its 
employees cannot be held liable.

Here, the Court of Appeal concluded that, because 
the County took preliminary steps to ascertain how 
many voters participated in a previous election, 
calculated the total based on that negligently 
acquired sum, and then conveyed the incorrect 
figure to the Group, the County and the registrar 
had immunity. The Court of Appeal then granted 
the writ of mandate and ordered the trial court to 
dismiss the Group’s claim.

County of San Bernardino v. Superior Ct. & Red Brennan 
Group, 77 Cal.App.5th 1100 (2022).

Note: 
This case illustrates the expansive protections to which 
all public entities and their employees are entitled. 
Public officials who are performing their duties 
faithfully, without fraud, corruption, or malice, can 
rely on the Government Claims Act to shield them 
from immunity.

County Is Immune From 
Common Law Claims.

The County of Santa Clara’s health insurance plan 
allows for the County to send their plan members to 
the Doctors Medical Center of Modesto for medical 
services. The Center then bills the County for the 

A County’s Registrar Of Voters 
Is Immune From Liability 
For Conveying Incorrect 
Information. 

In August 2019, the Red Brennan Group (Group) 
approached the County of San Bernardino’s 
registrar of voters for information about how 
many signatures would be required for the Group’s 
initiative to qualify for the ballot in a future 
election. The registrar told the Group that they 
would need 26,183 signatures. In February 2020 
the Group submitted their initiative with the 
required number of signatures, only to be told 
that the actual number of signatures required was 
only 8,110. The Group filed a lawsuit against the 
County claiming that the County breached its duty 
to provide the correct information to the Group, 
forcing the Group to spend more than $250,000 to 
obtain unnecessary signatures. 

The County filed a demurrer to the lawsuit, 
alleging that the County owed no duty to the 
Group and that even if it did, the County could 
not be liable because of governmental immunity. 
The trial court denied the demurrer. The County 
filed a petition for writ of mandate with the 
California Court of Appeal. A writ of mandate 
is an order from a higher court to a lower court.  
In this instance, the County requested the Court 
of Appeal to order the trial court to grant the 
demurrer. The Court of Appeal ordered that the 
County’s demurrer should be sustained, thus 
dismissing the Group’s lawsuit. 

In making this decision, the Court of Appeal 
first laid out the framework for governmental 
immunity. 

Under the Government Claims Act (Government 
Code 810, et seq.), all governmental tort liability 
must be based on statute. Thus, in the absence of a 
constitutional requirement, public entities can be 
held liable for their actions only if a statute declares 
them to be liable.  The Court of Appeal found that 
nothing in the law or the California Constitution 
made the County liable for incorrectly informing 
a proponent of a ballot initiative about the number 
of signatures required.
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services performed. The County 
only partially paid one such bill.  
The Center sued the County for the 
remaining balance, arguing a theory 
of quantum meruit. Quantum meruit 
is a common law theory under which 
the law implies a promise to pay for 
services performed where a contract 
does not establish the amount due. 
The County filed a demurrer seeking 
to dismiss the complaint.

The trial court denied this demurrer. 
The County then filed a petition 
for writ of mandate with the Court 
of Appeal. The Court of Appeal 
granted the petition and filed a writ 
of mandate directing the trial court to 
reverse its order, sustain the demurrer, 
and dismiss the Center’s lawsuit.

The Court of Appeal decided in 
favor of the County because of the 
governmental immunity granted to 
public entities by the Government 
Claims Act. Under Government Code 
Section 815, a public entity is not 
liable for an injury which arises out of 
an act or omission of the public entity 
or a public employee or any other 
person. 

There are exceptions to this 
immunity. Section 815.6 states that 
“Where a public entity is under 
a mandatory duty imposed by a 
[statute] that is designed to protect 
against the risk of a particular kind 

of injury, the public entity is liable for 
an injury . . . caused by its failure to 
discharge the duty unless the public 
entity establishes that it exercised 
reasonable diligence to discharge 
the duty.” In other words, if a statute 
imposes a mandatory duty (as 
opposed to an optional or discretional 
duty) on the public entity, and the 
public entity fails to discharge that 
duty, the public entity may be liable 
for any resulting injury. 
Because the Government Claims Act 
generally immunizes public entities 
from common law claims, and a 
quantum meruit theory is a common 
law claim, the Court of Appeal 
held that the County was immune. 
However, the Center argued the 
exception noted above applied. 

The Center pointed out that a 
provision of the Health and Safety 
Code of California directs entities to 
reimburse hospitals for emergency 
services and care provided to its 
enrollees. This is a mandatory duty 
imposed by a statute, and thus could 
trigger the 815.6 exception. Under 
this law, however, the amount of 
reimbursement is discretionary 
because the public entity can 
determine the reasonable value of 
the services rendered. Because the 
County did in fact reimburse the 
Center for some amount, the County 
fulfilled its mandatory duty and 
simply exercised its discretion to 

determine the reasonable value of the 
services rendered. The Court held 
that the above exception does not 
apply and the County was immune. 

The Center’s final hope for recovery 
was predicated upon an implied 
contract theory. Because the 
Government Claims Act does not 
affect liability based on contract, 
this was a promising avenue for the 
Center. However, the Court of Appeal 
found that the Center’s claim of an 
implied contract was unfounded 
because its claim truly derived from 
a breach of a non-contractual duty, 
that is, the duty under the Health and 
Safety Code and other regulations to 
reimburse hospitals for the reasonable 
value of services performed. 

The Court of Appeal granted the 
petition and filed a writ of mandate 
directing the trial court to reverse 
its order, sustain the demurrer, and 
dismiss the Center’s lawsuit.

County of Santa Clara v. Superior Ct., 77 
Cal.App.5th 1018 (2022).

Note: 
This case further illustrates the 
expansive protections afforded to 
public entities via the Government 
Claims Act. Common law claims and 
tort claims are generally barred by the 
Act, while contractual claims are not.  



16 • Los Angeles • San Francisco • Fresno • San Diego • Sacramento •

A Contract Was Void Because 
It Exceeded A Public Agency’s 
Authority.

Central Coast Development Company owned a parcel 
of land in the City of Pismo Beach. The Company 
wished to construct a variety of residences on the 
land and applied to the City for a permit. The City 
granted the permit. The City and the Company then 
went to the San Luis Obispo Local Agency Formation 
Commission (LAFCO) and filed an application to 
annex the property.

This application contained an indemnification clause 
dictating that in the event of legal action related to the 
application, the City and Company would indemnify, 
or pay back, LAFCO’s legal fees and costs. 

LAFCO denied the application and the City and 
Company sued. LAFCO prevailed and requested 
more than $400,000 in attorneys’ fees. The City and 
Company refused to pay and a variety of litigation 
ensued, with each party attempting to recover 
attorneys’ fees and costs from the other. Eventually, 
the Court of Appeal determined that the original 
indemnification agreement was not valid because 
LAFCO lacked authority to require indemnification.

However, at the same time, the City and Company 
attempted to sue LAFCO for their attorneys’ fees 
under a different theory based on Civil Code Section 
1717. The trial court granted the suit and awarded 

fees.  LAFCO promptly appealed, contending that 
Civil Code Section 1717 did not apply to the original 
contract and the original contract was also invalid. 
The Court of Appeal sided with LAFCO and held 
that a public agency contract that exceeds the agency’s 
statutory powers is void and will not support a fee 
award pursuant to Civil Code Section 1717.

In making this determination, the Court of Appeal 
stated that, if a public agency is not authorized to 
make an agreement, the agreement is void and the 
public agency may neither enforce nor be liable on 
the contract. It had been previously determined that 
the original indemnification agreement was invalid 
and therefore, LAFCO, the public agency, was not 
authorized to make the agreement. 

The Court of Appeal held that because it is beyond 
LAFCO’s powers to bind itself or an applicant to the 
attorneys’ fee agreement at issue, Section 1717 cannot 
apply.

San Luis Obispo Local Agency Formation Comm’n v. Cent. 
Coast Dev. Co., 78 Cal.App.5th 363 (2022).

Note: 
Public entities should take care to not promise or demand 
anything in a contract that is outside their power.

contracts
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TLC had pointed to various email accounts 
that it believed should have been searched and 
included in the document production. The 
agencies did not provide evidence they had 
searched those accounts.  Instead, the agencies 
indicated that TLC had no way of proving 
whether they had searched because redactions of 
email addresses already produced meant that the 
email accounts may have already been searched. 
The Ninth Circuit found this insufficient, 
because the search was not diligent. The agencies 
did not appropriately respond to “positive 
indications of overlooked materials” and did not 
fulfill their duty to follow “obvious leads.”

When withholding documents from a records 
request in a FOIA litigation, the withholding 
agency generally must provide a privilege 
log called a Vaughn index.  This index lists 
the documents withheld, the basis for the 
withholding (generally a codified exemption or 
privilege), and a brief explanation of why the 
withheld document is subject to the exemption 
or privilege. The Ninth Circuit requires agencies 
that withhold documents to provide as much 
of an explanation as possible without thwarting 
the exemption’s purpose. The withholder must 
also provide enough information so that the 
requester can “intelligently advocate release of 
the withheld documents” and so that the court 
can “intelligently judge the contest”. The Ninth 
Circuit noted that many of the explanations 
offered by DHS and ICE were conclusory or 
boilerplate and thus held that the Vaughn index 
was insufficient. 

Finally, the Ninth Circuit also dealt with the 
deliberative process privilege. This privilege 
allows a document to be withheld from a FOIA 
production if the document is “predecisional” 
(made before the decision at issue was made 
or before the adoption of agency policy) and 
“deliberative” (related to the process by which 
policies are formulated). (Note that this calculus 
also applies to California Public Records Act 
requests.)

ICE and DHS withheld documents that they had 
simply labeled as drafts, citing the deliberative 
process privilege. Because the “draft” designation 
contained no references to any decision to which 
the document pertains, that designation did 
not suffice to withhold a document under the 
deliberative process privilege. Simply labeling a 

FOIA Requires Public 
Agencies To Prove The 
Adequacy Of Their Search 
For Records Beyond Material 
Doubt.

In the spring of 2018, a transgender woman 
named Roxsana Hernandez entered the United 
States seeking asylum. Hernandez died while 
being moved between various facilities under 
the control of the U.S. Immigration & Customs 
Enforcement (ICE).

The Transgender Law Center (TLC), acting 
on behalf of Hernandez’s family and estate, 
filed two Freedom of Information Act (FOIA) 
requests seeking government records about 
Hernandez’s detention and death. The first 
FOIA request was directed to ICE and the 
second was directed to the Department of 
Homeland Security (DHS). 

Months later, having received no records 
from ICE or DHS, TLC filed a lawsuit seeking 
to force ICE and DHS to conduct adequate 
searches for the requested records and release 
them. The lawsuit prompted the agencies to 
begin disclosing records. However, the agencies 
also redacted numerous documents and 
claimed that others were exempt altogether. 
The agencies filed for summary judgment, 
arguing that their production was complete 
and “adequate”. The District Court granted 
summary judgment and dismissed TLC’s 
claim. TLC appealed the dismissal to the Ninth 
Circuit Court of Appeals. 

The Ninth Circuit considered whether:  
ICE and DHS’s search and production was 
“adequate”; the agencies’ privilege log (aka 
Vaughn index) was sufficient; and the agencies’ 
invocation of the deliberative process privilege 
was justified.

The Ninth Circuit held that the agencies’ search 
for documents was not adequate. An adequate 
search is one that is reasonably calculated to 
uncover all relevant documents. The public 
entity conducting the search must prove its 
search meets this standard beyond a material 
doubt. pu
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document as a draft, without connecting it to a deliberation that took place or a decision that was made, is insufficient 
to protect the document from disclosure via the deliberative process privilege. 

Transgender L. Ctr. v. Immigr. & Customs Enf ’t, 33 F.4th 1186 (9th Cir. 2022).

Note: 
This case deals with the FOIA. The California Public Records Act (CPRA) is modeled directly on the FOIA, and judicial decisions 
interpreting the FOIA may be helpful for CPRA issues. This case serves as a reminder for public agencies to conduct thorough 
searches for requested documents and only withhold documents, or redact only those portions of documents, which squarely fit 
within a particular exemption from disclosure. 

Consortium Seminars Webinars

For more information on some of our upcoming 
events and trainings, click on the icons below:

Did 
You 

Know?

• LCW Managing Partner J. Scott Tiedemann was recently 
interviewed on KFBK News Radio Sacramento 93.1 FM to discuss 
recruitment challenges facing California law enforcement agencies. 

• SB 278 requires local agencies to pay CalPERS the full cost of any 
overpayments made to the retiree on the disallowed compensation 
and pay a 20% penalty of the amount calculated as a lump sum. 

• California Family Rights leave is now available to employees at 
public agencies with fewer than 50 employees, so long as the agency 
has at least 5 employees. 

• The California Supreme Court has held that Section 6253.9(b)(2) 
of the California Public Records Act does not provide a basis for 
charging requesters for the costs of redacting government records 
kept in an electronic format, including digital video footage. 

Whether you are looking to impress your colleagues or 
just want to learn more about the law, LCW has your 

back! Use and share these fun legal facts about various 
topics in labor and employment law.

https://www.lcwlegal.com/events-and-training/consortiums
https://www.lcwlegal.com/events-and-training/seminar/
https://www.lcwlegal.com/events-and-training/webinar/
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We have an employee who has generally received positive performance 
reviews for his ten-year tenure here. Recently, there have been some 

interpersonal issues between this employee and his colleagues, as well as 
some missed deadlines and other minor performance issues.

His yearly performance evaluation is coming up, and we have received 
an indication that it is likely that he will be moving to another agency 
next year. In anticipation of this, his manager is inclined to skate over 

the recent performance and interpersonal issues to have an easier 
review and not impede this employee’s ability to obtain employment at 

the new agency. Is this a good idea?

A best practice for performance evaluations is 
to be as complete and forthcoming as possible, 
especially when it comes to documenting 
performance deficiencies. There is no 
guarantee that this employee will take another 
job in the next year.  If the new trend in 
this employee’s performance becomes more 
severe, the agency will need to take adverse 
action against this employee.  Also, it will be 
difficult for the agency to defend against a 
discrimination or retaliation lawsuit without 
proper documentation of prior performance 
issues.  Therefore, the recent performance 
issues and interpersonal issues should be in the 
performance evaluation despite the employee’s 
potential resignation. 

Question

Answer

Members of Liebert Cassidy Whitmore’s employment relations consortiums may speak directly to an LCW attorney free of 
charge regarding questions that are not related to ongoing legal matters that LCW is handling for the agency, or that do not 
require in-depth research, document review, or written opinions.  Consortium call questions run the gamut of topics, from 
leaves of absence to employment applications, disciplinary concerns to disability accommodations, labor relations issues 
and more.  This feature describes an interesting consortium call and how the question was answered.  We will protect the 
confidentiality of client communications with LCW attorneys by changing or omitting details. 

Consortium 
Call Of 
The Month
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