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PRIVATE
EDUCATION 
MATTERS

News and developments in 
education law, employment law, 
and labor relations for California 
Independent and Private Schools 
and Colleges.

Private Education Matters is published 
monthly for the benefit of the clients 
of Liebert Cassidy Whitmore.  The 

information in Private Education Matters 
should not be acted on without professional 

advice.

FIRST AMENDMENT
State’s “Nonsectarian” Requirement For Otherwise Generally Available 
Tuition Assistance Payments Violates Free Exercise Clause. 

Maine’s Constitution provides that every school-age child in the state be provided 
with an opportunity to receive benefits of a free public education. However, as a 
rural state with remote geography and low population density, fewer than half of 
Maine’s school districts operate a public secondary school of their own. To deal 
with this problem, Maine enacted a tuition assistance program for parents who 
live in school districts that do not operate a secondary school of their own. Under 
the program, parents designate the secondary school they would like their child to 
attend—public or private—and the school district makes payments to that school 
to help defray the costs of tuition. Most private schools are eligible to receive the 
payments so long as they are “nonsectarian.” 

In this case, the petitioners lived in areas of Maine where their school districts 
neither maintained their own secondary schools nor contracted with any nearby 
secondary school. Petitioners David and Amy Carson, who live in Glenburn, 
Maine, sent their daughter to Bangor Christian Schools (BCS). The Carsons paid 
for their daughter’s tuition to attend BCS themselves because it was a “sectarian” 
school that did not qualify for tuition assistance under Maine’s program. 
Petitioners Troy and Angela Nelson live in Palermo, Maine. The Nelsons’ 
daughter attended high school at Erskine Academy, a secular private high school, 
and their son attended middle school at Temple Academy, a “sectarian” school 
affiliated with Centerpoint Community Church. While the Nelsons wished to 
send their daughter to Temple Academy as well, they could not afford to pay the 
cost of the Academy’s tuition for both children. Both BCS and Temple Academy 
are considered a “private school approved for attendance purposes” under the 
state’s compulsory attendance requirement. Yet, because neither school qualifies 
as “nonsectarian,” neither is eligible to receive tuition payments under Maine’s 
tuition assistance program. The Carsons and Nelsons sued the Maine Department 
of Education alleging that the “nonsectarian” requirement of Maine’s tuition 
assistance program violated the Free Exercise Clause and the Establishment 
Clause of the First Amendment, and sought injunctive relief against enforcement 
of the requirement. The trial court rejected the Carson and Nelson families’ claims, 
and they appealed. 

While the Petitioners’ appeal to the First Circuit was pending, the United States 
Supreme Court decided Espinoza v. Montana Department of Revenue, 591 
U.S. ___ (2020). There, the Supreme Court held that held that a provision of the 
Montana Constitution barring government aid to any school “controlled in whole 
or in part by any church, sect, or denomination” violated the Free Exercise Clause 
by prohibiting families from using otherwise available scholarship funds at the 
religious schools of their choosing. The First Circuit recognized that, in light of 
Espinoza, its prior precedent upholding Maine’s “nonsectarian” requirement was 
no longer controlling. However, it nevertheless affirmed the trial court’s grant 
of summary judgment in favor of the Maine Department of Education. The First 
Circuit offered two grounds to distinguish Maine’s “nonsectarian” requirement 
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from the no-aid provision at issue in Espinoza. First, 
the panel reasoned that, whereas Montana had barred 
schools from receiving funding “simply based on their 
religious identity— a status that in and of itself does not 
determine how a school would use the funds”—Maine 
bars BCS and Temple Academy from receiving funding 
“based on the religious use that they would make of it in 
instructing children.” Second, the panel determined that 
Maine’s tuition assistance program was distinct from 
the scholarships at issue in Espinoza because Maine 
had sought to provide “a rough equivalent of the public 
school education that Maine may permissibly require 
to be secular but that is not otherwise accessible.” Thus, 
the nature of the restriction at issue and the nature of 
the school aid program led the panel to conclude that 
Maine’s “nonsectarian” requirement did not violate the 
Free Exercise Clause. The Carsons and Nelsons appealed 
the First Circuit’s ruling.

On appeal, the question before the United States 
Supreme Court was whether Maine’s restriction violates 
the Free Exercise Clause of the First Amendment. 
The Supreme Court disagreed with the First Circuit’s 
interpretation of the statute and held that Maine’s 
nonsectarian requirement for tuition assistance violates 
the Free Exercise Clause of the First Amendment of the 
Constitution. The benefit provided by statute is tuition 
at a public or private school, selected by the parent, 
with no suggestion that the “private school” must 
somehow provide a “public” education. Maine could 
have provided a strictly secular education in its public 
schools, but BCS and Temple Academy, like numerous 
other recipients of Maine tuition assistance payments, 
are not public schools. In order to provide an education 
to children who live in certain remote parts of the state, 
Maine decided not to operate schools of its own, but 
instead to offer tuition assistance that parents may direct 
to the public or private schools of their choice. The 
Supreme Court concluded that Maine’s administration 
of that benefit is subject to the free exercise principles 
governing any such public benefit program—including 
the prohibition on denying the benefit based on a 
recipient’s religious exercise.

In his majority opinion, Chief Justice John Roberts stated 
that “a State violates the Free Exercise Clause when it 
excludes religious observers from otherwise available 
public benefits,” merely because they are religious. The 
Supreme Court reasoned that a neutral benefit program 
in which public funds flow to religious organizations 
through independent choices of private benefit 
recipients does not offend the Establishment Clause, and 
Maine’s decision to exclude religious schools from its 
tuition assistance program promotes stricter separation 
of church and state than the Federal Constitution 
requires. 

Carson v. Makin (2022) __ S.Ct.__ [2022 WL 2203333]. 

Note:
 The Supreme Court in this case held that Maine’s tuition 
assistance program is “discrimination against religion” 
because it pays for tuition for some students to attend 
private schools, as long as the schools have a nonreligious 
curriculum. The Court’s majority opinion departs from 
prior decisions, which allowed states to deny funding to 
organizations that were going to use government funds 
for religious activities. Instead, the Court suggests that if 
a state subsidizes private education, then these subsidies 
must also be available to religious schools, even if these 
schools use the government funds for religious purposes.

STUDENTS
GENDER DISCRIMINATION

Private Corporation That Managed Operations Of 
Charter School Is Subject To Title IX.

Charter Day School (CDS) is a public charter school in 
North Carolina that enrolls students from kindergarten 
through eighth grade. Its founder, Baker A. Mitchell, 
Jr., incorporated CDS in 1999. Enrollment is open to 
all students eligible to attend North Carolina public 
schools. CDS receives the majority of its funding from 
federal, state, and local governments. After applying for 
its charter, CDS entered into a management agreement 
with Roger Bacon Academy, Inc. (RBA), a for-profit 
corporation founded by Mitchell. RBA is responsible 
for the day-to-day operations of CDS, including hiring 
school personnel. CDS maintains a bank account in 
which RBA is a signatory and from which RBA receives 
reimbursements for fees and operational expenses.

CDS emphasizes “traditional values,” which pervades 
many areas of the school’s practices. All students must 
wear a unisex polo shirt and closed toe shoes, “radical” 
haircuts and colors are banned, and boys are prohibited 
from wearing jewelry. CDS requires female students to 
wear skirts to school. A mother of a female kindergarten 
student at CDS objected to this requirement. Mitchell’s 
response was that this requirement is based on the view 
that girls are “fragile vessels” deserving of “gentle” 
treatment by boys. Failure to comply with the dress 
code requirements could result in disciplinary action, 
including expulsion.

The mother and two other CDS parents and guardians 
sued CDS and RBA, alleging violations of the Equal 
Protection Clause and Title IX. The plaintiffs submitted 
evidence on the harms they suffered as a result of 
the skirts requirement. One plaintiff testified that the 
skirt requirement conveys that girls are not as good as 
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boys. The plaintiffs also described how wearing skirts 
impedes their ability to participate in school activities, 
like climbing, using swings, and playing soccer. The 
plaintiffs also testified that they cannot participate 
comfortably in school emergency drills that require 
students to crawl and kneel on the floor, fearing that 
boys would look up their skirts.

The trial court held that CDS was a state actor and that 
the skirts requirement violates the Equal Protection 
Clause of the U.S. Constitution. However, the trial court 
held that RBA was not a state actor because it did not 
have a sufficiently close tie to the state to qualify as a 
state actor. On the Title IX claim, however, the trial court 
held that dress codes are categorically exempt from Title 
IX’s prohibition against gender discrimination. The court 
reasoned that when the U.S. Department of Education 
rescinded a prior regulation governing dress codes, the 
Department had reasonably concluded that Congress 
did not intend for such policies to be subject to Title IX. 
The case was appealed to the Fourth Circuit Court of 
Appeals.

The Fourth Circuit held that CDS was a state actor for 
purposes of the Equal Protection claim. A private actor 
can engage in state action when there is a “sufficiently 
close nexus” between the actor’s challenged action and 
the state so that the challenged action may be fairly 
treated as that of the state. Here, North Carolina charter 
schools receive per-pupil funding from the state and 
receives 95% of its funding directly from public sources. 
Additionally, the state of North Carolina is required 
to provide free elementary and secondary education 
to the state’s residents, and the state has delegated this 
obligation to charters schools by virtue of their charter 
with the state. 

However, the Fourth Circuit held that RBA was not a 
state actor for purposes of the Equal Protection claim. 
RBA, a for-profit management company, has no direct 
relationship with the state and is not a party to the 
charter agreement between CDS and North Carolina. 
Accordingly, RBA’s actions are not “fairly attributable” 
to the state.

As to the merits of the Equal Protection claim, the 
Fourth Circuit held that the skirts requirement blatantly 
perpetuates harmful gender stereotypes. CDS imposed 
the requirements with the express purpose of conveying 
to children that girls are “fragile,” require protection 
from boys, and warrant different treatment from male 
students - which are stereotypes that have adverse 
consequences to girls.

The Fourth Circuit also held that RBA was subject to 
Title IX because it is a recipient of federal funds through 
its intermediary, CDS. The Court remanded the case 

back to the trial court because it failed to consider 
whether the plaintiffs were treated worse than similar 
situated male students.

Peltier v. Charter Day Sch., Inc. (4th Cir. June 14, 2022) __ 
F.4th__ [2022 WL 2128579]. 

Note: 
Title IX applies to schools, universities, and colleges that 
accept federal financial assistance whether they are public 
or private institutions. This case is an important reminder 
that accepting state or federal funds may require private 
schools to comply with, and may create liability under, 
state and federal laws that these schools may not otherwise 
be subject to. Here, RBS was subject to Title IX because it 
managed the charter school’s day-to-day operations.

Third Circuit Rejects Plaintiff’s Title IX Claim 
Against University.

Plaintiff K. L., at the time a freshman at Rutgers 
University, complained that she was sexually assaulted 
by her then-boyfriend John Bowers and his friend 
Marques Ford, both members of the Rutgers football 
team. Rutgers investigated her complaint and ultimately 
suspended Bowers and expelled Ford. Four months prior 
to K.L.’s assault, Ford trespassed into another female 
student’s on-campus apartment at 4:00 a.m. while he 
was naked and inebriated. The student reported Ford 
to Rutgers University Police, and Rutgers investigated 
and sanctioned Ford by placing him on disciplinary 
probation and requiring him to undergo an Alcohol and 
Drug Assistance Program assessment.

K.L. brought Title IX and other claims against Rutgers, 
alleging that the University was deliberately indifferent 
to her Title IX rights because the University had not 
adequately responded after the previous incident where 
Ford trespassed into another female student’s apartment. 
K.L. contended that a reasonable jury could have found 
the investigation of Ford and Bowers to be “biased” and 
the sanctions imposed a “sham,” and that she would 
not have been assaulted had Rutgers “adequately 
responded” to the earlier incident involving Ford. K.L. 
also argued that an employee of the Rutgers Athletics 
Department intervened in both investigations to secure 
leniency for Ford. 

To prevail on her Title IX claim, K.L. must show: 1) 
Rutgers received federal funds; 2) sexual harassment 
occurred; 3) Rutgers exercised substantial control over 
the harasser and the context in which the harassment 
occurred; 4) Rutgers had actual knowledge of the 
harassment; 5) Rutgers was deliberately indifferent to 
the harassment; and 6) the harassment was so severe, 
pervasive, and objectively offensive that it deprived 
K.L. of her access to the educational opportunities or 
benefits provided by the school. Here, the only element 
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in dispute was whether Rutgers was deliberately 
indifferent to K.L.’s Title IX rights. The trial court found 
that the record did not support a finding that Rutgers’s 
response to either incident was clearly unreasonable. 

In affirming summary judgment for Rutgers, the United 
States Court of Appeals for the Third Circuit held that 
no reasonable juror could conclude that the Rutgers 
was deliberately indifferent in the previous incident 
involving Ford because, in addition to the sanctions it 
imposed, it had also dispatched Rutgers police officers 
and residence life staff to investigate and make sure 
the female student was safe, offered counseling and 
psychiatric resources, and filed a juvenile delinquency 
complaint against the trespassing student. There 
was also no evidence that the Athletics Department’s 
alleged involvement influenced Rutgers’s response to 
either incident. Because Rutgers was not deliberately 
indifferent to the earlier incident, K.L.’s claims failed. 
  
K.L. v. Rutgers University (3rd Cir. June 21, 2022) 2022 WL 
2207830. 

Note:
 This case is from the United States Court of Appeals for 
the Third Circuit. This case is not binding in California, 
but it does provide some insight into how one federal 
appellate court interpreted a plaintiff’s Title IX claim.

EMPLOYEES
DISABILITY 

University May Have Failed To Engage In The 
Interactive Process.

June Colby worked at Loyola Marymount University’s 
(LMU) Financial Aid Department from 1979 until her 
termination. On February 27, 2017, Colby went to the 
emergency room and reported symptoms of exhaustion, 
depression, and hopelessness. She stated she had not 
been able to sleep and had little appetite. 

Colby’s healthcare provider gave LMU a notice of 
Colby’s disability in the form of a Work Status Report 
(WSR) that she would be placed off work from 2/28/2017 
through 3/8/2017. Colby submitted a second WSR 
placing Colby off work from 3/9/2017 through 3/13/2017. 
Despite the short duration of the second WSR, Colby 
told her supervisor that she expected to be off work for 
at least two months. 

Colby submitted a third WSR placing her off work from 
3/13/2017 through 5/13/2017. On May 2, 2017, Colby met 
with Tracy Montgomery from LMU’s Human Resources 

Department. Montgomery informed Colby that her 
medical leave eligibility would end 8/28/2017 (six months 
after Colby’s first date of leave) and her employment 
would end if she was unable to return to work by that 
date. 

Colby submitted a fourth WSR placing her off work 
from 5/15/2017 through 8/15/2017. On May 7, 2017 
LMU’s Human Resources Department sent Colby a letter 
acknowledging receipt of the fourth WSR and LMU’s 
policy that leave eligibility ends after six months from 
the first date of leave. The letter also stated that if Colby 
is unable to return to work by August 29, 2017, she will 
be terminated. Colby responded and stated how upset at 
how LMU was handling her medical issues and alleging 
she was subject to a “hostile, racial, abusive, [and] 
demeaning environment.” She also stated she desired to 
return to work but did not know if she could return to 
work due to her severe anxiety.

On June 13, 2017 LMU sent Colby a letter stating her 
medical leave eligibility ends on August 28 and outlining 
several options: (1) she can return to her position, (2) 
she can return to her position with work restrictions 
and request reasonable accommodations; (3) she can 
request a personal leave of absence and move her return 
to work date to September 29, 2017; or (4) if she is unable 
to return to work with or without work restrictions, she 
will be terminated. The letter also encouraged her to 
reach out to LMU’s Title IX Officer/EEO to discuss her 
discrimination and harassment complaint.

On August 14, 2017, LMU received a fifth WSR placing 
Colby off work from 8/14/2017 through 11/14/2017. On 
August 30, 2017, LMU terminated Colby’s employment. 

Colby filed an administrative complaint with the 
Department of Fair Housing (DFEH) alleging she was 
terminated due to her race, taking medical leave, her age 
(over 60) and because she reported LMU’s “unlawful 
actions.” On November 2, 2018, Colby filed a complaint 
in state court alleging claims of retaliation, race, age, and 
disability discrimination, interference with CFRA/FMLA 
leave, failure to accommodate, failure to engage in good 
faith interactive process, and wrongful termination 
in violation of public policy. The parties entered into 
a partial settlement agreement (PSA), where Colby 
agreed to dismiss some of her retaliation claims and the 
interference with CFRA/FMLA leave claims. 

After extended litigation, the trial court dismissed the 
disability discrimination, failure to prevent disability 
discrimination, and the remaining retaliation claims. 
Three causes of action remained: failure to accommodate, 
failure to engage in good faith interactive process, and 
wrongful termination in violation of public policy. LMU 
filed for summary judgment on these causes of action 
and the trial court granted the motion. The trial court 
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found that Colby’s request for additional medical leave 
was tantamount to indefinite leave, which was not a 
reasonable accommodation. Colby appealed the motion 
of summary judgment, orders dismissing her original 
causes of action, and LMU’s motion to enforce the PSA.

The Court of Appeal agreed with the trial court that 
under California law, indefinite leave is not a reasonable 
accommodation as a matter of law. However, the Court 
of Appeal held that a jury could find it was unreasonable 
for LMU to assume Colby would continue to extend 
her medical leave indefinitely. The Court of Appeal 
reasoned that the mere fact that a medical leave has 
been repeatedly extended does not necessarily establish 
that the leave would continue indefinitely. The Court 
of Appeal stated that in some cases, the employer 
should directly consult with the employee’s physician 
to determine the employee’s medical restrictions and 
prognosis for improvement and recovery, and LMU 
failed to do so here. After receiving Colby’s fifth WSR 
LMU terminated Colby’s employment based on its 
six-month maximum leave policy, not because Colby 
requested indefinite leave.

The Court of Appeal also held that a jury could find 
that LMU’s decision to terminate Colby without further 
discussion regarding her likelihood of returning after 
the expiration of the fifth WSR (11/5/2017) caused a 
breakdown in the interactive process. As a result, a jury 
could find that LMU failed to engage in the interactive 
process in good faith. Additionally, because LMU 
conceded that Colby’s cause of action for wrongful 
termination in violation of public policy is premised 
entirely on LMU’s alleged failure to accommodate 
and engage in the interactive process, the Court of 
Appeal held that LMU was not entitled to summary 
adjudication of this claim.

The Court of Appeal also held that the trial court erred 
in dismissing Colby’s remaining causes of action because 
Colby adequately alleged those claims in her complaint. 

Colby v. Loyola Marymount Univ., 2022 WL 202787 
(unpublished).

Note: 
This case shows the importance of engaging in the 
interactive process with an employee to determine 
reasonable accommodations. Here, the court suggests that 
LMU should have engaged in further discussions with the 
employee about her prognosis and likelihood of returning 
to work before the University terminated her.

An Impairment Need Not Be Permanent Or Long-
Term To Qualify As An ADA Disability.

In April 2018, Karen Shields, an employee at Credit One 
Bank in Nevada underwent intensive surgery of her right 
shoulder and arm.  This surgery required a three-day 
hospitalization and an extended recovery period.  For 
several months Shields was unable to fully use her right 
arm, shoulder, and hand, and could not lift, pull, push, 
type, write, tie her shoes, or use a hair dryer. 

Shield’s job duties required her to use her hands to feel 
and handle objects, reach with her hands and arms, and 
occasionally lift and move up to two pounds.  Because of 
her surgery, she was unable to fulfill these requirements. 

Shields requested a reasonable accommodation from 
Credit One under the Americans with Disabilities 
Act (ADA). Her doctor’s note stated that her medical 
condition substantially limited her major life activities of 
“sleeping, lifting, writing, pushing, pulling [and] manual 
tasks.”  She received an eight-week unpaid leave as an 
accommodation. At the end of the eight weeks, Shields 
was still unable to work and submitted another doctor’s 
note to request additional leave. 

Shortly thereafter, Credit One told Shields her position 
was being eliminated and she was being terminated.  
Shields promptly filed a lawsuit seeking damages and 
back pay.  The trial court dismissed the case, and Shields 
filed an appeal.

On appeal, the Ninth Circuit examined the reasons for 
the original dismissal.  The trial court held that Shields 
had failed to establish that she had a disability because 
she could not show that she had an “impairment,” 
nor prove a substantial limitation arising from that 
impairment.  The trial court found that Shields did 
not have a substantial limitation because she couldn’t 
show “any permanent or long term effects for her 
impairment.”

The ADA defines “disability” as an impairment that 
fulfills any of the following three criteria: “(A) a physical 
or mental impairment that substantially limits one or 
more major life activities of such individual; (B) a record 
of such an impairment; or (C) being regarded as having 
such an impairment.” 

Shields had attempted to prove the first of the three 
options: that she had a physical impairment that 
substantially limited one or more major life activities.  
The Ninth Circuit overturned the trial court and held 
that Shields did provide enough facts to establish that 
she had a disability. 
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The Ninth Circuit broke down the definition of 
disability into three elements: “[1] a physical or mental 
impairment [2] that substantially limits [3] one or more 
major life activities.”  The original doctor’s note that 
Shield submitted -- which detailed her inability to 
lift, pull, push, type, write, tie her shoes, or use a hair 
dryer -- adequately proved that she had a physical 
impairment. 

Citing the U.S. Equal Employment Opportunity 
Commission’s (EEOC’s) regulations, the Ninth Circuit 
held that even a temporary injury like Shields’, that 
impedes the performance of major life activities for 
several months, is sufficiently severe to qualify as 
“substantially limiting.” 

The Ninth Circuit held that the trial court placed too 
much emphasis on the duration or permanency of 
Shields’ injury in assessing whether she had a disability.  
The duration of an impairment is only one factor to 
consider when determining whether an impairment 
is substantially limiting.  There is no categorical rule 
excluding short-term impairments, which may be 
covered if they are sufficiently severe. 

In sum, the Ninth Circuit held that, because Shields 
adequately described her injuries and inability to 
perform certain tasks, she had alleged enough facts to 
prove she had a disability. 

Shields v. Credit One Bank, N.A., (9th Cir. 2022) 32 F.4th 1218.

Note: 
Employers should err on the side of caution when 
considering whether an employee has a disability 
requiring an interactive process and a reasonable 
accommodation.  If an employee will be unable to perform 
essential job functions for even a short amount of time, 
a careful analysis must occur.  Although this case was 
decided under the ADA, the California Fair Employment 
and Housing Act’s anti-disability discrimination 
provisions apply to some disabilities that are temporary.  
Also, under California’s law, a person is disabled if their 
impairment makes the performance of major life activities 
difficult; California does not use the ADA’s higher 
“substantially limits” standard.

FAIR CREDIT REPORT ACT
Employer May Have Willfully Violated The FCRA 
By Failing To Provide Job Applicants With A 
Standalone Disclosure.

The Fair Credit Reporting Act (FCRA) requires 
employers who seek to obtain a consumer report about 

a job applicant to disclose their intention of obtaining a 
consumer report and to obtain the applicant’s consent. 
The disclosure must be “clear and conspicuous” in 
a writing that solely contains the disclosure, and the 
consent has to be made in writing. The FCRA allows 
job applicants to sue employers for willful or reckless 
violations of the Act.

Vicki Hebert applied to work for Barnes & Noble. During 
the application process, Barnes & Noble’s consumer 
reporting agency, First Advantage, emailed Hebert a 
link that displayed Barnes and Noble’s consumer report 
disclosure and requested her authorization to procure 
a consumer report. Hebert clicked the link, viewed the 
disclosure, and authorized Barnes & Noble to procure 
her consumer report.

The disclosure included the following paragraph: 

“Please note: Nothing contained herein should be 
construed as legal advice or guidance. Employers should 
consult their own counsel about their compliance 
responsibilities under the FCRA and applicable state law. 
First Advantage expressly disclaims any warranties or 
responsibility or damages associated with or arising out of 
information provided herein.”

In 2019, Hebert sued on behalf of a class of individuals 
that the company had procured or caused to procure 
a consumer report in the preceding five years. Hebert 
alleged that Barnes & Noble willfully violated the 
standalone disclosure requirement because it included 
the above extraneous information unrelated to the 
procurement of the disclosure.

Barnes & Noble filed a motion of summary judgement, 
alleging that the extraneous language was a result of a 
drafting error that occurred while Barnes & Noble was 
revising the disclosure to make sure it complied with the 
FCRA.

In their motion for summary judgement, Barnes & Noble 
submitted evidence that First Advantage sent its latest 
model disclosure form to a Barnes & Noble manager to 
reference as a template. The template included a footnote 
with the above extraneous language. The Barnes & Noble 
manager sent the template to outside counsel who said 
the template was generally fine. The footnote remained 
while in-house and outside counsel revised the language, 
as they thought the footnote would not be a part of 
the disclosure form displayed to job applicants. After 
the revised disclosure form was finalized, the Barnes 
& Noble manager sent the form to First Advantage, 
with the extraneous language included. The disclosure 
was uploaded to First Advantage’s website and was 
displayed to job applicants as a part of Barnes & Noble’s 
employment application process when it went live on its 
website.
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The trial court entered judgement for Barnes & Noble. 
It reasoned that Hebert could not establish willfulness 
because the facts showed the extraneous language was 
nothing more than a mistake. Hebert appealed.

The Court of Appeal reversed the trial court. It reasoned 
that the issue of whether Barnes & Noble was willful 
in violating the FCRA was a question for the jury. 
The Court of Appeal also held that Hebert introduced 
evidence that at least one of Barnes & Noble’s employees 
was aware that the extraneous language would be 
included in the disclosure form when he sent it to 
First Advantage before it went live on its website. The 
Court of Appeal also reasoned that a jury could find 
recklessness because of Barnes & Noble’s continuous 
use of the allegedly problematic disclosure, which it 
used for nearly two years, suggests Barnes & Noble had 
no proactive monitoring system in place to ensure its 
disclosure was FCRA-compliant. 

Hebert v. Barnes & Noble, Inc. (2022) 78 Cal.App.5th 791. 

Note: 
The FCRA imposes stringent requirements for employers 
who obtain consumer reports through consumer reporting 
agencies. Consumers who prevail in lawsuits against 
employers for violations of the FCRA can obtain actual 
damages, attorneys’ fees, and putative damages for 
any willful violations of the Act. This case shows the 
importance of working with a consumer agency and 
counsel to ensure compliance with the FCRA.

DID YOU KNOW…?
Each month, LCW provides quick legal tidbits with 
valuable information on various topics important 
to private K-12 schools, colleges, and universities in 
California.

• The Department of Justice issued guidance on web 
accessibility guidance under the Americans with 
Disabilities Act for entities covered by Title III of the 
ADA. The guidance includes a number of topics, 
including the importance of web accessibility, 
barriers that inaccessible websites create for some 
people with disabilities, tips on making website 
content more accessible, and more. The guidance 
can be accessed here:  https://beta.ada.gov/resources/
web-guidance/ 

• Foster City is the most recent locality to adopt a 
minimum wage ordinance with a rate higher than 
the California state minimum wage. On July 1, 
2022, Foster City employers will be required to pay 
$15.75 to employees who work at least two hours 

in one calendar week within the boundaries of the 
City. Employers must post the minimum wage 
notice prominently in areas at the jobsite where all 
employees can easily see it. For more information, 
visit the Foster City’s wage ordinance webpage here: 
https://www.fostercity.org/citymanager/page/city-
foster-city-minimum-wage-ordinance 

• On July 6, 2021, LCW reported on the Kuciemba v. 
Victory Woodworks, Inc., in which a federal district 
court dismissed a complaint against an employer 
alleging that an employee contracted COVID-19 in 
the workplace, then infected his wife who developed 
a severe case of the disease. The employee appealed 
to the Ninth Circuit Court of Appeals. The Ninth 
Circuit has now asked the California Supreme 
Court to assess whether an employer can be liable 
for not doing enough to prevent an employee 
from contracting COVID-19 in the workplace and 
spreading the virus to family members. Liability to 
third parties for COVID-19 workplace exposures and 
infections is a rapidly developing area of the law, 
and the state Supreme Court’s decision would have 
broad impacts across the state. 

• On June 23, 2022, the U.S. Department of 
Education released proposed changes to the Title 
IX regulations, which will apply to schools that 
accept federal financial assistance. The proposed 
regulations will be open to public comment for 60 
days from the date of the publication in the Federal 
Register, which is pending. For more information, 
see the June 27, 2022 LCW blog post on the new 
regulations. 

• In a highly anticipated decision, the Supreme Court 
held that a public high school football coach was 
within his First Amendment rights to pray on the 
50-yard line after football games. LCW previously 
reported on this case, in which the Ninth Circuit 
Court of Appeals ruled in favor of the school district 
on the coach’s First Amendment and Title VII claims. 
On the Title VII claims, the Ninth Circuit held that 
the school district established that accommodating 
Kennedy’s religious practice of praying on the 50-
yard line would cause an undue hardship to the 
district. The Supreme Court did not rule on the Title 
VII claims and reversed the Ninth Circuit on the 
coach’s First Amendment claims.
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LCW BEST PRACTICES 
TIMELINE
Each month, LCW presents a monthly timeline of best 
practices for private and independent schools.  The 
timeline runs from the fall semester through the end 
of summer break.  LCW encourages schools to use the 
timeline as a guideline throughout the school year.

JUNE

 □ Consider conducting exit interviews:

• Conduct at the end of the school year 
for employees who are leaving (whether 
voluntarily or not).  These interviews can be 
used to improve the organization and can help 
defend a lawsuit if a disgruntled employee 
decides to sue.  In some cases the school may 
not want to conduct an exit interview, such as 
where it is already very clear why the person 
is leaving.

MID-JUNE THROUGH END OF JULY

 □ Update Employee and Student/Parent Handbooks:

• The handbooks should be reviewed at the 
end of the school year to confirm that the 
policies are legally compliant, consistent with 
the employment agreements and enrollment 
agreements that were executed, and current 
with the latest best practice recommendations.  
The school should also add any new policies 
that it would like to implement upon 
reflection from the prior school year and to 
prepare for the upcoming school year.

 □ Conduct review of the school’s Bylaws (does not 
necessarily need to be done every year).

 □ Review of insurance benefit plans:

• Review the school’s insurance plans, in order 
to determine whether to change insurance 
carriers.  Insurance plans expire throughout 
the year depending on your plan.  We 
recommend starting the review process at 
least three months prior to the expiration of 
your insurance plan.

 ◦Workers Compensation Insurance plans 
generally expire on July 1. 

 ◦Other insurance policies generally expire 
between July 1 and December 1.

AUGUST

Conduct staff trainings, which may include:  

 □  Sexual Harassment Training: 

• A school with five or more employees, 
including temporary or seasonal employees, 
must provide sexual harassment training 
to both supervisory and nonsupervisory 
employees every two years.  Supervisory 
employees must receive at least two hours and 
nonsupervisory employees must receive at 
least one hour of sexual harassment training. 
(California Government Code § 12950.1.)

 □ Mandated Reporter Training:

• Prior to commencing employment, all 
mandated reporters must sign a statement 
to the effect that they have knowledge of the 
provisions of the Mandated Reporter Law and 
will comply with those provisions. (California 
Penal Code § 11166.5.)

 □ Risk Management Training such as Injury and Illness 
Prevention and CPR.

 □ Distribute Parent/Student Handbooks and collect 
signed acknowledgement of receipt forms, signed 
photo release forms, signed student technology use 
policy forms, and updated emergency contact forms.

CONSORTIUM CALL OF 
THE MONTH
Members of Liebert Cassidy Whitmore’s consortiums 
are able to speak directly to an LCW attorney free of 
charge to answer direct questions not requiring in-
depth research, document review, written opinions 
or ongoing legal matters.  Consortium calls run 
the full gamut of topics, from leaves of absence to 
employment applications, student concerns to disability 
accommodations, construction and facilities issues and 
more.  Each month, we will feature a Consortium Call of 
the Month in our newsletter, describing an interesting 
call and how the issue was resolved.  All identifiable 
details will be changed or omitted.

ISSUE: A school administrator asked whether part-
time, seasonal employees are eligible for COVID-19 
Supplemental Paid Sick Leave.
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ANSWER: The attorney answered that part-time and seasonal employees are entitled to Supplemental Paid Sick Leave 
(SPSL). The calculation of how much they are entitled to varies depending on their work schedule. If these employees 
have a regular weekly schedule, they are entitled to the total number of hours they typically work over the period of 
one week. If these employees work variable hours, then the School must calculate the average number of hours the 
employee worked each workday over the last six months and multiply the result by seven to get the amount of SPSL. If 
an employee has worked for fewer than six months, then the School calculates the average hours worked for the entire 
employment period and multiplies the daily average by seven. If an employee works variable hours and has only worked 
for seven days or fewer, then the employee receives an amount of SPSL equivalent to the total number of hours worked 
for the School.

It is with great sadness that we announce the passing of our beloved colleague, Kristi Recchia. 
Kristi’s title, Director of Labor Relations, doesn’t begin to explain all of the different types of work 
she did for Liebert Cassidy Whitmore and the extraordinary person she was both as a professional 
and a friend to so many in the firm and to the many clients with whom she worked. 

After a 20 year career in Human Resources, Kristi joined LCW in November 2015 and immediately 
had a big impact.  While Kristi did negotiate labor agreements, was a prolific trainer, developed 
LCW’s Labor Relations Certification Program, and was sought after by many clients for her 
coaching skills, she got the most joy by engaging with clients and colleagues alike and helping them 
through their issues. Kristi had profound impact on the many people who were lucky enough to 
have gotten to know her and work with her.

Kristi will be sorely missed.  Remembrances may be made at 
https://www.caringbridge.org/visit/kristirecchia.
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Management Training Workshops

Firm Activities
Consortium Trainings:

Aug. 3 “Emerging Legal Issues”

Association of Christian Schools International (ACSI)Consortium, Builders of Jewish Education (BJE) 
Consortium, California Association of Independent Schools (CAIS) Consortium & Golden State 
Independent School Consortium | Webinar | Michael Blacher & Millicent O. Usoro

Customized Trainings

Aug. 17 “Preventing Harassment, Discrimination and Retaliation in the Private and Independent School 
Environment and Understanding Professional Boundaries”

Marymount High School | Los Angeles | Pilar Morin

Aug. 17 “Understanding Professional Boundaries”

Vistamar School | El Segundo | Christopher S. Frederick

Aug. 19 “Mandated Reporting and Boundaries”

Sonoma Country Day School | Santa Rosa | Grace Chan

Aug. 23 “Privacy Rules”

Ecole Bilingue de Berkeley | Webinar | Linda K. Adler

Aug. 23 “Preventing Harassment, Discrimination and Retaliation in the Private and Independent School 
Environment and Mandated Reporting”

Presidio Hill School | San Francisco | Grace Chan & Jessica Tam

Aug. 25 “Preventing Harassment, Discrimination and Retaliation in the Private and Independent School 
Environment and Mandated Reporting”

Westmark School | Encino | Julie L. Strom
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Save the Date for the Cal-ISBOA/
LCW Legal Symposium!

November 10, 2022 | 8:00am - 1:30pm
More details to come soon!

PLEASE NOTE: We will not publish a newsletter in July 
and will resume in August.


